IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE
SOUTHERN DI STRI CT OF GEORG A
Dublin D vision

I N RE: Chapter 7 Case
Nurmber 97- 30232

ANDY E. HOOKS

Debt or FI LED
At 12 Oclock & 35 mn P. M

Date: 9-10-99

PEGGY KENNEDY BRANTON,

Pl ai ntiff,

Adver sary Proceeding
Nunmber 97- 03013A

VS.
ANDY E. HOOKS,

Def endant .

N N N N N N N N N N N N N N N N N

ORDER
The Plaintiff, Peggy Kennedy Branton, by notion seeks
sumary | udgnent . She asserts an issue of law, that a default
judgnment based in fraud and entered as a sanction against
obstruction of judicial process cannot be discharged in bankruptcy

pursuant to 11 US. C § 523(a)(2)(A*™~ The Debt or/ Def endant

111 U.S.C. 8523(a)(2)(A) provides:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor from
any debt —



responded arguing that the default judgnment cannot be shown to be
based in fraud and that, rather than obstructing the course of the
prior proceeding, he was not afforded a fair opportunity to
participate. For these reasons, the Debtor/Defendant contends that
the i ssue of lawis not reached. The Plaintiff’'s notion for summary
judgnment is granted.

The rel evant facts are as follows. |In Septenber 1995, the
Def endant, d/b/a Pine State Sal es & Construction, and the Plaintiff
entered into a contract for the Defendant to roof Plaintiff’s hone.
The Defendant installed a roof and the Plaintiff paid in full
Plaintiff alleges that subsequently the roof |eaked and Def endant
failed to correct the condition, resulting in damge to the
structure and contents of Plaintiff’s hone.

Plaintiff brought suit agai nst Defendant in the Superior
Court of Treutlen County, Ceorgia, in Septenber 1996. Plaintiff
claimed breach of contract, breach of warranty, negligence and
fraud. Def endant, pro se, filed an answer on Cctober 4, 1996
denying all allegations. Also in Cctober, Defendant gave a

deposition. Plaintiff subsequently requested further information,

(2) for noney, property, services, or an extension,
renewal , or refinancing of credit, to the extent obtained by—

(A) false pretenses, a false representation, or actual fraud, other
than a statenent respecting the debtor's or an insider's financi al
condi tion;



but Defendant did not answer. On April 4, 1997, the presiding
Superior Court Judge ordered the Defendant to provide conplete,
accurate and truthful responses to Plaintiff’s previously served
di scovery requests. Defendant failed to conply with the order by
the April 19, 1997, deadli ne.

On April 23, 1997, the Court di sm ssed Def endant’ s answer
and entered judgment by default for the Plaintiff. The Order and
Judgnent specifically noted that, “The Defendant was al so warned
that failure to abide by the Court’s Order would result in the
Def endant’ s Answer being stricken and judgnment by default being
awarded to the Plaintiff as prayed for in her Conplaint.”
Plaintiff’s award of $22,185.00 included $21,945.00 “recovery for
all prayers for relief in the Conplaint including fraud,” $150.00
for | egal expenses, and $90.00 for court costs.

The following nonth, My 1997, Defendant filed the
under | yi ng chapter 7 bankruptcy case. The petitionlisted Plaintiff
as an unsecured creditor holding a nonpriority clai mof $21, 945. 00,
and listed her attorney as an unsecured creditor holding a
nonpriority claim of $150.00. Plaintiff filed this adversary
proceedi ng seeking to bar di scharge of the judgnent debt pursuant to
§ 523(a)(2)(A).

Federal Rule of Bankruptcy Procedure 7056 incorporates
Rule 56 of the Federal Rules of Civil Procedure. Under Rule 56,

this Court wll grant summary judgnent only if “...there is no



genuine issue as to any material fact and the noving party is
entitled to a judgnent as a matter of law” Fed. R Cv. P. 56(c).
The nmovi ng party has the burden of establishing its right of summary

judgnment. See Clark v. Coats & Clark, Inc., 929 F.2d 604, 608 (11'"

Cr. 1991). The evidence nmust be viewed in a |ight nost favorable

to the party opposing the notion. See Adickes v. S.H Kress & Co.,

398 U.S. 144, 57, 90 S. Ct. 1598, 1608, 26 L.Ed. 2d 142 (1970). The
Court has jurisdiction to hear this matter as a core bankruptcy
proceeding under 28 U S.C. 8§ 157(b)(2)(A) & (1) and 28 U S.C. 8§
1334.

Bankruptcy affords a debtor the opportunity for a fresh

start by discharging the burden of debt. See Grogan v. Garner, 498

UusS 279, 286, 111 S. C. 654, 659, 112 L.E. 2d 755 (1991). The
Bankruptcy Code limts this opportunity, refusing discharge to
certain types of debt. 11 U S . C 8§ 523. One type of debt which
cannot be di scharged under Chapter 7 is debt for noney obtained by
fraud. 11 U . S.C 8§ 523(a)(2)(A).

Whether a debt is for noney obtained by fraud may be
determ ned by a judgnment of the Bankruptcy Court. 28 U S.C. 8
157(b)(2)(A) & (I). In addition, an adjudication of fraud nmade by
a state or federal court may have collateral estoppel effect in
bankruptcy courts, rendering the debt nondi schargeabl e. See G ogan,
498 U. S. at 284-85 & n. 11. Col | ateral estoppel bars relitigation

of issues previously adjudicated. See Bush v. Balfour Beatty




Bahanmas. Ltd. (In re Bush) 62 F.3d 1319, 1322 (11" Gir. 1995). A

default judgnment issued by a state or federal court may al so have

coll ateral estoppel effect in a bankruptcy court. See e.qg. id. at

1324-25; Leaque v. Graham (In re Gahanm), 191 B.R 489, 497 (Bankr.

N.D. Ga. 1996); Chisholmv. Stevens (In re Stevens), Chap. 7 No. 95-

41828, Adv. Proc. 95-4158, slip op. (Bankr.S. D.Ga. May 17, 1996)
(Davis. J.). At issue here is whether the default judgnent agai nst
Def endant collaterally estops discharge of the judgnment debt in
bankruptcy, or whether a trial is required.

In determ ning whether a prior judgnment has collatera
estoppel effect, the bankruptcy court nust apply the law of the
court issuing the prior judgnment. See Bush, 62 F.3d at 1323 n.6
(applying federal law to determ ne whether federal court default
j udgnment had col | ateral estoppel effect and noting that state court
j udgment would be reviewed under law of that state); see also
Gaham 191 B.R at 494. But see Angus V. Wald (In re Wald), 208
B.R 516, 520 (Bankr. N.D. Ala. 1997) (finding bankruptcy courts
required to apply federal |law of collateral estoppel to determ ne
whet her a state court default judgnment has preclusive effect). In
any court, judicial records and proceedi ngs of another court nust be
given the full faith and credit that they woul d have received in the
originating court. 28 U S C 81738. Thus, a default judgnent
rendered by a state court of Georgia nust be given the sane effect

in federal bankruptcy court as it would have carried in a Georgia



state court proceeding. See Graham 191 B.R at 494. Therefore,

bankruptcy courts apply Ceorgia law of collateral estoppel to
determ ne whether a default judgnent rendered by a Georgia state
court precludes discharge of a debt under 11 U S.C. 523(a)(2)(A).

See e.qg. id.; WIlcox v. Hritz (In re Hitz), 197 B.R 702, 705

(Bankr. N.D. Ga. 1996); Sterling Factors, Inc. v. Welan (In re

Whel an), 1999 WL 557744, *5 (Bankr. N.D. Ga. June 30, 1999).
Col | ateral estoppel is a discretionary doctrine. See
Whel an, 1999 W. 557744, *12. A bankruptcy court nust evaluate
whet her applying collateral estoppel furthers both bankruptcy and
general judicial policies. In determning whether a state court
default judgnment precludes discharge of debt, the court’s decision
nmust be consonant with both the policies driving bankruptcy | aw and
the case law of the State of Ceorgia.
Georgia case law enploys a four-part test to determ ne
whet her a prior judgnment has collateral estoppel effect:
First, there nust exist an identity of issues between the
first and second actions. Second, the duplicated issue
must have been actually and necessarily litigated in the
prior court proceedings. Third, determ nation of the
i ssue nust have been essential to the prior judgnent.
Finally, the party to be estopped nust have had a full and
fair opportunity to litigate the issue in the course of

the earlier proceeding. (Citations onitted.)

See Graham 191 B.R at 495.

The first part of the test, identity of issues, is
satisfied in this case because both the state court action and the
section 523(a)(2)(A) dischargeability action concern fraud. Fraud,
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under Georgia law, consists of five el enents:

(1) false representation of a past or present fact; (2)
scienter; (3) intention to induce the plaintiff to commt
an act or refrain fromcomrtting an act; (4) reliance;
and (5) danmage.

See DelLong Equip. Co. v. Washington MIlls Abrasive Co., 887 F.2d

1499, 1519 (11" Cr. 1989). The reliance nust have been
“reasonable,” that is, the plaintiff nust have exercised due
diligence in attenpting to establish the truth or falsity of the
defendant’ s assertions. See id. at 1519-20. Reasonable reliance
inposes a duty to investigate. See id. Wth one exception

bankruptcy |law has a virtually identical definition of fraud. See

4 Lawence P. King ed., Collier on Bankruptcy ¥ 523.08[1][e] (15
ed. rev. 1998). The exception is that 8523(a)(2)(A) fraud requires

only “justifiable,” not “reasonable,” reliance. Field v. Mans, 516

Us 59, 73-75, 116 S. . 437, 445-46, 113 L.Ed.2d 351 (1995).
Reliance is “justifiable” when a person is justified in relying on
a representation of fact even though he m ght have di scovered that

the fact was false through investigation. See id. at 444, citing

Restatenent (Second) of Torts, 8§ 540 (1976). Justifiable reliance
i nposes no duty to investigate unless there is obvious reason for
inquiry. See id. GCeorgia s standard of “reasonable” reliance is
nore rigorous than bankruptcy’s “justifiable” reliance requirenent.

See Gaham 191 B.R at 495 & n.5. Therefore, a determ nation of

fraud under Georgia | aw necessarily satisfies the requirenents for



fraud under bankruptcy |law. See id.

Def endant argues that no determ nati on of fraud coul d have
been made because no evi dence of fraud was presented. However, the
default judgnment was issued precisely because Defendant was not
cooperating in discovery. Had Defendant participated in discovery,
the case could have noved forward. At the appropriate tine,
Def endant could have argued whether Plaintiff had presented any
evi dence of fraud. Instead, a default judgnent was entered because
judicial proceedings were stymed by Defendant’s inaction.
Def endant cannot reasonably argue | ack of evi dence of fraud when his
own conduct bl ocked the process that m ght have brought to |ight
ei ther such evidence or the | ack thereof.

The default judgnment “includes recovery for all prayers
for relief in the Conplaint including fraud.” Thi s | anguage
evidences a basis in fraud. Therefore, the default judgnment for
fraud issued by the Superior Court against Defendant has the
requisite identity of issue with this adversary proceeding in
bankruptcy for nondi schargeability due to fraud.

The second and third factors |I nust consider are whether
the issue of fraud was actually and necessarily litigated and
whet her a determnation of the issue was essential to the prior
judgnment. Ceorgia law holds that a default judgnment is equival ent
to a decision on the nerits. See G aham 191 B.R at 495. Because

the default judgnent at issue here satisfied clainms “including



fraud,” the second and third requirenents for collateral estoppel
have been net.

Def endant points out that the issue of fraud was not
actually litigated. Since a default judgnent is equivalent to a
deci sion on the nmerits under Georgia |l aw, absence of litigation does
not bar a default judgnent from having coll ateral estoppel effect.
See G aham 191 B.R at 495 & 497. Moreover, the lack of litigation
was a direct result of Defendant’s failure to participate in
di scovery.

Def endant al so asserts that because the default judgnent
is in satisfaction of four clainms, it cannot be entirely attri buted
to the one claim fraud, which is nondischargeable. Def endant
mai ntai ns that the default judgnent does not indicate which, if any,
of the four clainms was actually litigated and necessarily deci ded.
The question of apportionnment of damages anong several clains is a
comon issue, since it is unusual to bring a suit for fraud al one.

See e.g. St. lLaurent v. Anbrose (In re St. Laurent) 991 F.2d 672,

676 (11" Cr. 1993); Hritz, 197 B.R at 705; G aham 191 B.R at
491. Fraud woul d necessarily occur in a context that would give rise
to other clainms, such as breach of contract or conversion.

In St. Laurent, the Eleventh Crcuit Court of Appeals

consi dered whether a Florida state court judgnment based on three
grounds was nondi schargeabl e i n bankruptcy. 991 F.2d at 676. St.

Laurent was a real estate developer held liable for breach of



contract, breach of warranty and fraud, who sought to discharge the
judgnent against himin a Chapter 7 bankruptcy filing. See id. at

676, 675. The Eleventh Circuit quoted More’'s Federal Practice, “if

the judgnment fails to distinguish as to which of two or nore
i ndependent|ly adequate grounds is the one relied upon, it is
i mpossible to determine with certainty what issues were in fact
adj udi cated, and the judgnent has no preclusive effect.” See id.
(citing 1B Janes W Moore et al., More' s Federal Practice
0.443[5.-1], at 782 (1992)). However, the Eleventh Crcuit went on
to note that punitive damages had been awarded. See id. at 676.
The Court reasoned that because such danages coul d only be awarded
as puni shnment for fraud, a determ nati on of fraud had been necessary
and critical to the state court’s judgnent. See id. at 677. The
Fl orida state court judgnent of liability onthree clains, including
fraud, did collaterally estop relitigation of dischargeability of
t he debt based on fraud in bankruptcy. See id. at 681. Since both
Florida and GCeorgia law require that the issue in the prior

litigation be a critical and necessary part of the judgnent, the

reasoning of St. Laurent can be anal ogi zed to the Georgia state | aw

controlling this Court’s decision. Id. at 677. The default
judgnment against M. Hooks explicitly “includ[ed] fraud.”
Therefore, the fact that it was made in satisfaction of three other
claimts as well does not prevent the application of collateral

estoppel. See id. at 677.
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The final requirement of Ceorgia case law is that the
party agai nst whomcol | ateral estoppel is raised had a full and fair
opportunity to litigate the issue in the original proceeding. In
the context of a default judgnent, the test considers whose conduct
caused the court to issue a default judgnent rather than fully

litigate the issue. See e.qg. Bush, 62 F.3d at 1324; \Whelan, 199

WL 557744, *11; Graham 191 B.R at 496. A defendant who received
neither plaintiff’s affidavit of damages nor notice of final
judgnment had no control in the events | eading to a default judgnent,
See Whel an, 1999 W. 557744, *11. Therefore, he was held to have had
no opportunity to litigate. See id. Conversely, when defendants’
own actions blocked litigation, they were held to indeed have had
full and fair opportunity to litigate. See Bush, 62 F.3d at 1324;
Graham 191 B.R at 496. Choosing to disregard an opportunity does
not negate that the opportunity did exist.

In Bush, the Eleventh Circuit Court of Appeal s considered
this issue under federal collateral estoppel law. 62 F.3d at 1324.
The Court’s rationale directly relates to Georgia | aw because both
consi der whether the defendant’s conduct affected his opportunity

to litigate. See id.; Welan, 199 W. 557744, *8; Graham 191 B.R

at 496. Bush had ignored repeated requests for trial exhibits,
failed to appear at deposition or pre-trial conference, and filed
no objection to either the default or final judgnents rendered. See

Bush, 62 F.3d at 1321-22. This conduct was found to be dil atory and

11



del i berately obstructive. See id. at 1324. The Eleventh Circuit
refused to reward abuse of judicial process with an award of
addi tional judicial process. See id.

In G aham a default judgnment issued by a Georgia state
court as a sanction collaterally estopped discharge of debt in
bankruptcy. 191 B.R at 496. That defendant, |ike this defendant,

had initially participated in the state court action but

subsequently ceased to do so. See Graham 191 B.R at 491. The

default judgnment against G aham was held to neet all four
requi renents for coll ateral estoppel under Georgia law. See id. at
495- 96.

Bearing out this approach is the recent case of Sterling

Factors, Inc. v. Wielan.? 1999 W. 557744, *5. There, a state court

default judgment was held not to have coll ateral estoppel effect.
See id. at *11-12. The defendants in Wel an had acted in good faith
to produce docunents on tine, attend depositions, request extensions
as necessary, and file appeals as appropriate. See id. at *2-4.
The default judgnent entered agai nst the Whel an def endants was not
a sanction, but a result of plaintiff’'s failure to serve notice
conbined with clerical error. See id. Therefore, the court held

t hat def endants had not had a fair opportunity tolitigate. See id.

2 Sterling Factors v. Welan was decided after the parties
submtted the notion and reply for summary judgnent. Since its
reasoning is in line with previous cases, it does not materially
affect the argunents of either party.

12



Such an opportunity did exist for this defendant. During
t he course of the prior proceeding, he filed an answer and subnitted
to deposition. Subsequently, he failed to respond to Plaintiff’s
further requests for discovery. Def endant was present when the
Superior Court Judge formally ordered him to provide discovery
responses and specifically warned him of the consequences of
ignoring the order. Regarding these facts in the |ight nost
favorable to the Defendant, | can only conclude that the default
j udgnent agai nst the Defendant resulted fromhis ow failure to act,
not fromany | ack of opportunity for himto act.

Defendant’s conduct s conparable to that of the
def endants in Bush and Gaham 62 F.3d at 1321-22; 191 B.R at 491.
The opportunity to litigate was only lost by his own failure to
follow the clear and explicit order of the Superior Court Judge.
In contrast to the Wel an defendants’ efforts to cooperate with the
judicial process, this defendant’s i naction obstructed the judici al
process to the point where a default judgnment was the only practical
resolution available to the court. 1999 W 557744, *2-4. The
fourth requirenent for collateral estoppel is net because the
Def endant had a full and fair opportunity to litigate.

Under Ceorgia law, the default judgment issued by the
Superior Court of Treutlen County agai nst the Defendant neets al
requi renents for collateral estoppel. However, this court nust

further consider whether a application of collateral estoppel in

13



this case will be consistent with the policies of bankruptcy | aw and
of general judicial practice.

The Bankruptcy Code protects insolvent debtors, allow ng
thema fresh start, free of preexisting debt. See G ogan, 498 U. S.
at 286. The Code al so ensures that creditors are treated fairly.
See id. Debtor fraud tips the balance in favor of the creditor
Plaintiff has already attenpted to Ilitigate the question of
Def endant’ s fraud, requesting di scovery of the i nformati on necessary
to resolve the issue in court. The Defendant suffered a default
j udgnment of fraud because he choose not to participate in the | ega
process. To require Plaintiff to incur additional expense to
litigate an issue which she has already pursued diligently is
unr easonabl e and contrary to the Code’ s attention to both debtor and
creditor rights.

This decision nust also support the overall judicial
system The default judgnment was issued by the Superior Court of
Treutlen County, GCeorgia. Appeal of that judgnent would
appropriately proceed through the state court appell ate system The
default judgnent was not appeal ed. A bankruptcy court is not an
alternate appellate court to a State court judgnent.

Finally, this court’s decision nust uphol d respect for the
| egal process. Defendant initially attenpted to handl e his case pro
se. It is incunmbent upon any court to regard pro se representati on,

especially if entered into due to econom c necessity, with patience
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and under standi ng. However, the court’s patience and under st andi ng

nmust be nmatched by a good faith effort on the part of the pro se

[itigant. Looking at the facts in the light nost favorable to
Def endant, good faith is absent. Inaction in the face of a court
order is not a good faith effort. A party who does not show at

| east good faith attenpts to participate in the | egal process cannot
be later rewarded with an additional opportunity for judicial
revi ew.

The default judgnment against Defendant has coll ateral
est oppel effect in +the adversary proceeding to determ ne
nondi schargeability under 8 523(a)(2)(A). The requirenents for
col lateral estoppel under Georgia law are net by the default
judgnent issued by the Superior Court. The bal ance between debtor
and creditor concerns underlying the Bankruptcy Code i s pronoted by
a determnation that this default judgment has coll ateral estoppel
effect. Simlarly, respect for prior |egal process wei ghs agai nst
reopening the litigation. The Defendant’s failure to participate
inthe judicial process cannot be rewarded by a second day in court.

It is, therefore, ORDERED that the Mtion for Sunmary
Judgnent by Peggy Kennedy Branton is granted. The debt of
$22,185. 00 owed to Peggy Kennedy Branton is ORDERED excepted from
t he discharge issued to Andy E. Hooks in his underlying Chapter 7
bankruptcy case No. 97-30232.

JOHN S. DALIS
CH EF UNI TED STATES BANKRUPTCY JUDGE
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Dat ed at Augusta, Georgia
this 10th Day of Septenber,

1999.
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