IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOQUTHERN DI STRI CT OF GEORG A
Augusta Divi sion

I N RE: ) Chapter 13 Case
) Nunber 94-12007
RAYMOND D. HEADRI CK )
CYNTHI A J. HEADRI CK )
)
Debt or s )
)
RAYMOND D. HEADRI CK ) FI LED
CYNTHI A J. HEADRI CK ) at 12 Oclock & 13 mn. P.M
) Date: 9-26-96
Plaintiffs )
)
VS. ) Adver sary Proceedi ng
) Nurmber 96-01027A
STATE OF GEORA A, ACTI NG THROUGH )
| TS AGENCY, THE DEPARTMENT OF )
REVENUE )
)
Def endant )
ORDER

Raynmond and Cynt hi a Headri ck (hereinafter “Debtors”) filed
this conplaint against the State of Georgia acting through its
agency the Departnent of Revenue (hereinafter “Georgia”) alleging

violations of the automatic stay, 11 U.S.C. 8362'. Georgia noved

11 U.S. C. 8362 provides in part:
Except as provided in subsection (b) of this section,

a petition filed under section 301, 302, or 303 of this title, or
an application filed under section 5(a)(3) of the Securities
I nvestor Protection Act of 1970, operates as a stay, applicable to

entities, of—
(D) t he coomencenent or conti nuation, includingthe
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for summary judgnment, asserting sovereign inmunity and that it’'s

actions did not violate the automatic stay as a matter of |aw.

Debtor’s filed a response and a counter notion for sunmary j udgnent.

Bot h noti ons are deni ed.

Both parties nove for judgnment in their favor under

Federal Rule of Civil Procedure (FRCP) 56, nmade applicable to

bankruptcy cases under Federal Rule of Bankruptcy Procedure (FRBP)

7056. Under FRCP 56, this Court will grant summary judgnent only if

“...there is no genuine issue as to any material fact and that the

nmoving party is entitled to a judgnment as a matter of law.” FRCP

56(c). The noving party has the burden of establishing its right of

summary judgnment. See, Cark v. Coats & Cark, Inc., 929 F.2d 604,

608 (11th G r. 1991). The evidence nust be viewed in a |light nobst

favorable to the party opposing the notion. See, Adickes v. S. H

Kress & Co., 398 U.S. 144, 157, 90 S.Ct. 1598, 1608, 26 L.Ed.2d 142

(1970). The Court has jurisdiction to hear this matter as a core

bankruptcy proceedi ng under 28 U.S.C. 8157(b)(2)(A)(B) & (O.

The Debtors filed a Chapter 13 case on Decenber 28, 1994.

i ssuance

or enploynment of process, of a judicial, adm nistrative, or other
action or proceedi ng agai nst the debtor that was or could have
been commenced before the commencenent of the case under this
tLtIe, or to recover a claimagainst the debtor that arose before
t he

commencenent of the case under this title;

(6) any act to collect, assess, or recover a claim
agai nst the debtor that arose before the comrencenent of the
case under this title;



On April 10, 1995 Georgia filed a proof of claimfor state incone
taxes. The Debtors objected to Georgia’s claim which claimGeorgia
voluntarily reduced after receiving a copy of the Debtors’ 1993 tax
return.

On Cctober 24, 1995, GCeorgia issued a docunent titled
“COfficial Assessnent And Demand for Paynent” (hereinafter
“Assessnent”) against the Debtors. On Decenber 21, 1995, Ceorgia
issued to the Debtors a docunent titled “Collection Notice”
(hereinafter “Notice”), which Notice all egedly contai ned denands f or
paynent and threats of collection by Ilevy, garnishnent or
attachment. Thereafter, the Debtors instituted this action agai nst
Ceorgia alleging that the collection attenpts violated the 8362
stay.
l. CONGRESS ENACTED THE ENFORCEMENT PROVISIONS OF THE

AUTOVATI C STAY AGAI NST THE STATES PURSUANT TO A VALID

EXERCI SE OF AUTHORI TY UNDER THE FOURTEENTH AMENDMENT.

By its express ternms, the El eventh Arendnment to the United
States Constitution imunizes a State from suit in the federal
courts by a non-resident of that State? Despite this narrow
| anguage, the Suprene Court has consistently interpreted the
El event h Amendnent to i mmuni ze States fromsuits by any individual,

whet her a resident of that State or of another State. Hans v.

°U.S. Const. Amend. 11 provides:
The Judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted
agai nst one of the United States by Ctizens of another State, or
by Citizens or Subjects of any Foreign State.
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Loui siana, 134 U S. 1, 10 S.C. 504, 33 L.Ed. 842 (1890). Thi s
immunity restricts Congress fromcreating rights of action against
States in federal court under Congress’ Article | powers unless the

State consents to suit. Senminole Tribe v. Florida, -- US --, 116

S.C. 1114, 134 L.Ed.2d 252 (1996) (Congress cannot abrogate a
State’s imunity fromsuit by creating a right of action against
the State under the Indian Commerce C ause.)

The Suprene Court established a two prong test to
det ernmi ne whet her Congress nay abrogate a State’s immunity: *
first, whether Congress has unequivocally expressed its intent to
abrogate the inmmunity, and second, whether Congress has acted

pursuant to a valid exercise of power.” (citations omtted) Sem nol e

Tribe at 1123. In Sem nole Tribe, the Suprenme Court acknow edged

that Congress had unequivocally acted to abrogate State immunity
fromsuit under the Indian Gam ng Regul atory Act, 25 U.S. C. 82701 et
seq., but ruled that the Indian Commerce C ause of the Constitution
(U.S. Const., Art. I, 8 8, cl.3% did not authorize Congress to
abrogate this immunity. In determning that the I|Indian Comrerce
Cl ause did not authorize Congress to subject a State to suit in
federal court by an individual, the Court reversed the |ine of cases
hol di ng t hat the Conmerce C ause aut hori zes Congress to act so. See

e.q., Pennsylvania v. Union Gas Co., 491 U. S. 1, 109 S.Ct. 2273, 105

L.Ed. 2d 1 (1989).

3U.S. Const. Art. | Sec. 8, d. 3 provides that Congress shall
have the power: To regulate comerce with foreign nations, and
anong the several States and with the Indian tribes.
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Bankruptcy Code title 11 8106* unequivocally expresses
Congressional intent to abrogate the States’ sovereign immnity by

subj ecting them to damage awards for violations of the automatic

“11 U.S.C. 8106 provides: \Wiiver or sovereign inmmunity.
(a) Not wi t hst andi ng an assertion of sovereign inmunity,
sovereign immunity is abrogated as to a governnental unit to the
extent set forth in this section wth respect to the foll ow ng:

(1) Sections 105, 106, 107, 108, 303, 346, 362
363, 364, 365, 366, 502, 503, 505, 506, 510, 522, 523, 524, 525,
542, 543, 544, 545, 546, 547, 548, 549, 550, 551, 552, 553, 722,
724, 726, 728, 744, 749, 764, 901, 922, 926, 928, 929, 944, 1107,
1141, 1142, 1143, 1146, 1201, 1203, 1205, 1206, 1227, 1231, 1301,
1303, 1305, and 1327 of this title.

(2) The court may hear and determ ne any issue
arising with respect to the application of such sections to
governnmental units.

(3) The court may i ssue agai nst a governnental unit
an order, process, or judgnment under such sections or the Federa
Rul es of Bankruptcy Procedure, including an order or judgnent
awar di ng a
noney recovery, but not including an award of punitive danmages.
Such order or judgnment for a costs or fees under this title or the
Federal Rul es of Bankruptcy Procedure agai nst any governnental unit
shal |l be consistent with the provisions and limtations of section
2412(d) (2)(A) of title 28.

(4) The enforcenment of any such order, process, or
j udgnment agai nst any governnental unit shall be consistent with
appropri ate nonbankruptcy | aw applicable to such governnental unit
and, in the case of a noney judgnent against the United States,
shall be paid as if it is a judgnent rendered by a district court
of the United States.

(5) Nothing in this section shall create any
substantive claim for relief or cause of action not otherw se
existing under this title, the Federal Rules of Bankruptcy
Procedure, or nonbankruptcy | aw.

(b) A governnental unit that has filed a proof of claimin
the case is deened to have wai ved sovereign imunity with respect
to a clai magai nst such governnental unit that is property of the
estate and that arose out of the sanme transacti on or occurrence out
of which the claimof such governnmental unit arose.

(c) Not wi t hst andi ng any assertion of sovereigninmunity by
a

governnmental wunit, there shall be offset against a claim or
i nterest of a governnmental unit any cl ai magai nst such gover nnent al
uni t

that is property of the estate. (enphasis added)
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stay. See, In Re Merchants Grain, Inc., 59 F.3d 630 (7th Gr. 1995)

vacated and remanded --- U S.---, 116 S. C. 1411, 134 L. Ed.2d 537

(1996) (Congress’ 1994 revision of 8106 unequivocally evidenced its
intent to abrogate the States' immunity fromsuit). The questionis
whet her Congress has authority to abrogate this immunity under the
Bankruptcy Clause of the United States Constitution (U S. Const.
Art. I, 88, d.4%. Answered yes by the Seventh Circuit in

Merchants Grain, but remanded by the Suprene Court for

reconsideration in light of Sem nole Tribe. 116 S.C. at 1411.

Under the rationale articulated in Senmnole Tribe,

Congress is not authorized to abrogate the States’ imunity under
t he Bankruptcy C ause of the United States Constitution. 116 S.C.
at 1131, n. 16; 1d. at 1134 (Stevens’ dissent). However, in

Sem nol e Tri be the Suprene Court recogni zed and reaffirned Congress’

ability to abrogate a State’s i mmunity under the express | anguage of

t he Fourteenth Anendnent® 116 S.Ct. at 1125. The Suprene Court did

°U.S. Const. Art. | Sec. 8 d. 4 provides that Congress shal

have t he power:
[4.] To establish an uniform Rule of Naturalization, and uniform
Laws on the subject of Bankruptcies throughout the United States.

®U. S. Const. Anend. 14 provides in pertinent part:

Section 1. Citizens of the United States.

persons born or naturalized in the United States, and subject

to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce

law which shall abridge the privileges or inmmunities of

citizens of the United States; nor shall any State deprive any
person of life,

liberty, or property, wthout due process of |aw, nor deny to any
person within its jurisdiction the equal protection of the | aws.



not address whet her the Fourteenth Amendnent authorized Congress to
enforce the I ndian Gam ng Regul atory Act agai nst the States because
t he petitioner abandoned this issue after the El eventh Circuit Court
of Appeals rejected its argunent that the I ndian Gam ng Regul ati ons
Act created a liberty and property interest subject to Congress’
protection under the Fourteenth Amendnent. 1d. at 1125.

The Fourteenth Anendnent expressly gives Congress the
authority to pass laws to prevent the States from abridging

citizens’ privileges and inmunities. Fitzpatrick v. Bitzer, 427

U S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614 (1976).

“The protection extended to citizens of the
United States by the privileges and inmunities
clause includes those rights and privileges
whi ch, under the laws and Constitution of the
United States, are incident to citizenship of
the United States, but does not include rights
pertaining to state citizenship and derived
solely fromthe relationship of the citizen and
his state established by state | aw.” (enphasis
added, citations omtted).

Snowden v, Hughes, 321 U.S. 1, 6-7, 64 S.Ct. 397, 400, 88 L.Ed. 497

(1944). Article | enpowers to Congress grant debtors the privil eges
and i muni ties of the Bankruptcy Code, and the Fourteenth Anendnent
gi ves Congress the right to enforce those privileges and i munities
by creating private rights of action against the States. In 8106,
Congress unequi vocal ly expressed its intent to abrogate CGeorgia’s

immunity, and this abrogation was enacted by a valid exercise of

Section 5. Power to enforce amendnent.
The Congress shall have the power to enforce, by appropriate
| egi slation, the provisions of this article.
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power under the Fourteenth Anmendnent. See, Mather v. &l ahoma

Enpl oyment Sec. Commin (In re Southern Star Foods, Inc.), 190 B.R

419 (Bankr. E.D. Okl. 1995). (Article | gives Congress the power to
| egi sl ate on t he subject of bankruptcy, and the Fourteenth Amendnent
al l ows debtors to enforce the provisions of the Bankruptcy Code in
federal court notwithstanding the States’ Eleventh Amendnent

i munity.)

. EVEN IF CEORGA IS IMMUNE FROM SU T FOR |ITS ALLEGED
VI OLATIONS OF THE AUTOVWATIC STAY, |IT HAS WAIVED THAT
| MMUNI TY BY FILING A PROOF OF CLAI M AGAI NST THE DEBTORS.
Even if Congress is powerless to abrogate a State's

i munity fromsuit, the State may waive that imunity and subject

itself to suit in federal court. Georgia asserts that, under its

constitution, only the Georgia |l egislature my waive its sovereign

immunity, and that waiver is limted to the extent provided in the

Georgia Constitution. Ga. Const. 1983, Art. |, Sec. 1I, Para.
I X(e)". Not abl y, paragraph (f) provides that +the GCeorgia
"Georgia Constitution Art. |, 8Il, Para. |X provides:

(a) The Ceneral Assenbly may waive the state’s sovereign immunity
fromsuit by enacting a State Tort Cl ains Act, in which the General
Assenbly may provide by law for procedures for the meking,
handl i ng, and disposition of actions or clains against the state
and its departnents, agencies, officers, and enpl oyees, upon such
ternms and subject to such conditions and limtations as the General
Assenbl y

may provide.

(b) The General Assenbly nmay al so provide by | aw for the processing
and disposition of clains against the state which do not exceed
such maxi mum anount as provi ded therein.

(c) The state’s defense of sovereign immunity is hereby wai ved as
to any action ex contractu for the breach of any witten contract
now existing or hereafter entered into by the state or its
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Constitution’s limted wai ver of sovereign imunity does not include
the State’s El eventh Anendnent i mmunity. Therefore, Georgia has not
by its constitution or legislative enactnent waived its imunity
fromsuit in federal court for violations of the automatic stay.

See, Atascadero State Hosp. v. Scanlon, 73 U. S. 234, 241, 105 S. O

3142, 3146, 87 L.Ed.2d 171 (1985) reh’g denied, 473 U S. 926, 106

S.Ct. 18, 87 L. Ed.2d 696 (1985) (A State does not waive its El eventh
Amendnment  immunity from suit in federal court by waiving its
imunity fromsuit in state court.)

Al t hough Georgi a has not | egislatively waivedits El eventh
Amendnent i mrunity, the weight of authority establishes that it can,

and here has, waived this imunity by filing a proof of claim

departments and agenci es.

(d) Except as specifically provided by the General Assenbly in a
State Tort Clainms Act, all officers and enpl oyees of the state or
its departnents and agencies nmay be subject to suit and may be
liable for injuries and damages caused by t he negli gent performance
of, or negligent failure to perform their mnisterial functions
and may be liable for injuries and damages if they act with actual
malice or wiwth actual intent to cause injury in the performance of
their official functions. Except as provided in this subparagraph,
of fi cers and enpl oyees of the state or its departnments and agenci es
shall not be subject to suit or liability, and no judgnent shall be
entered against them for the performance or nonperfornmance of
their official functions. The provisions of this subparagraph
shal | not be wai ved.

(e) Except as specifically provided in this Paragraph, sovereign
imunity extends to the state and all of its departnents and
agencies. The sovereign inmunity of the state and its departnents
can only be waived by an Act of the GCeneral Assenbly which
specifically provides that sovereign immunity is thereby waived and
t he extent of such waiver.

(f) No waiver of sovereign inmmunity under this Paragraph shall be
construed as a waiver of any immunity provided to the state or its
departnments, agencies, officers, or enployees by the United States
Constitution.



against the Debtor’s estate. See, University Medical Cr. v.

Sullivan (In re University Medical Cr.), 973 F.2d 1065, 1086 (3d

Cr. 1992); 995 Fifth Ave. Assoc. v. New York State Dept. of Tax.

and Fin. (Inre 995 Fifth Ave. Assoc.), 963 F.2d 503 (2d G r. 1992),

cert. denied, 506 U S. 947, 113 S. C. 395, 121 L.Ed.2d 302 (1992);

Sullivan v. Town & Country Honme Nursing Svc., Inc. (In re Town &

Country Home MNursing Svec., Inc., 963 F.2d 1146, 1150 (9th Gr.
1992); WIM Inc. v. Mass. Dept. of Public Welfare, 840 F. 2d 996 (1st

Cir. 1988). The Suprene Court has not directly addressed whet her a
State waives its Eleventh Anendnment imunity fromsuit in federa
court by filing a proof of claimin a bankruptcy case. However, it
has ruled that creditors who file proofs of claimagainst a debtor’s
estate submt thenselves to the bankruptcy court's equitable

jurisdiction. Langenkanp v. Culp, 498 U S 42, 111 S. C. 330, 112

L. ED. 2d 343 (1990), rehearing denied, 498 U S. 1043, 111 S.C. 721
(1990), citing Ganfinanciera, S.A v. Nordberg, 492 U S. 33, 109

S.C. 2782, 106 L.Ed.2d 26 (1989) (Both cases dealt wth a
creditor's right to jury trial under the Seventh Anendnent to the

United States Constitution.) The rationale used in G anfinanciera

and Langenkanp applies equally here.

In G anfinanci era [the Supr ene Court]
recogni zed that by filing a claim against a
bankruptcy estate the creditor triggers the
process of 'allowance and disallowance of
clains,' thereby subjecting hinself to the
bankruptcy court's equitable power. 492 U. S
at 58-59, and n. 14, 109 S.Ct. at 2799-2800,
and n. 14 (citing [Katchen v. Landy, 382 U. S
323 at 336, 86 S.Ct. 467 at 476 15 L. Ed.2d. 391
(1966)]) .
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If the creditor is nmet, in turn, wth a
preference action fromthe trustee, that action
becones part of the clains-allowance process
which is triable only in equity. | bi d. I n
other words, the creditor's claim and the
ensui ng preference action by the trustee becone
integral to the restructuring of the debtor-
creditor relationship through the bankruptcy
court's equitable jurisdiction.
G anfinanciera, supra, 492 U.S. at 57-58 , 109
S.Ct. at 2798-2799.

Langenkanp supra 498 U.S., at 44, 111 S. C. at 331.

In this case Georgia submtted a proof of claimthereby triggering
the process of allowance and disallowance of its claim and
subjecting itself to this court's equitable power. “The automatic
stay is one of the fundanental debtor protections provided by the
bankruptcy | aws. If gives the debtor a breathing spell from his
creditors. It stops all collection efforts, all harassnent, and all
foreclosure actions.” H Rept. No. 95-595 to acconpany H R 8200,
95th Cong. 1st Sess. (1977) pp. 340-344. Nothing is nore
fundanmental to the restructuring of the debtor-creditor relationship
under the bankruptcy court's equitable jurisdiction than the
resol ution of debt through the clains process.

If a state desires to participate in the assets

of a bankrupt, she nust submt to appropriate

requirenents by t he controlling power ;

ot herwi se, orderly and expeditious proceedi ngs

woul d be inpossible and a fundanental purpose
of the Bankruptcy Act woul d be frustrated.

New York v. lrving Trust Co., 288 U S. 329, 332, 53 S.Ct. 389, 391,

77 L.Ed. 815 (1933) Although lrving Trust arose under the Bankruptcy

Act, judicially created concepts under the Act remain viable under
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t he Code unl ess Congress enacts | egislation to specifically overrule

the interpretation. Mdalantic Nat. Bank v. New Jersey Dept. of

Envtl. Protection, 474 U S. 494, 106 S.Ct. 755, 88 L.Ed. 2d 859

(1986); Vasquez v. Hillery, 474 U.S. 254, 265, 106 S.C. 617, 624,

88 L.Ed.2d 598 (1986) (Stare decisis counsels against overruling
settled precedent). "It is traditional bankruptcy |aw that he who
i nvokes the aid of the bankruptcy court by offering a proof of claim
and demanding its all owance nust abi de by the consequences of that
procedure. . . . When the State becones the actor and files a
claim against the fund it waives any imunity which it otherw se
m ght have had respecting the adjudication of the <claim"”

(Gtations omtted) Gardner v. New Jersey, 329 U S. 565, 67 S.Ct

467, 91 L.Ed. 504 (1946) reh’' g denied, 330 U S. 853, 67 S.Ct. 768,

91 L.Ed. 1296 (1947).

The autonatic stay operates as an injunction against the
commencenent or continuation of an action against the debtor to
recover a prepetition claim 11 U.S.C. 8362(a)(1). | ssui ng and
enforcing an injunction is an exercise of the court’s equitable

jurisdiction. NL.RB. v. P*I*E* Nationwide, Inc., 894 F.2d 887

893 (7th Cir. 1990). The enforcenent of the stay, an injunction, is
integral to the restructuring of the debtor-creditor relationship
and fundanental to the court's equitable jurisdiction. Young V.
United States ex rel. Vuitton Et Fils S.A., 481 U S. 787, 796-798,

107 S. C. 2124, 2132-2133, 95 L.Ed.2d 740, citing Gonpers v. Bucks

Stove & Range Co., 221 U. S. 418, 450, 31 S.Ct. 492, 501, 55 L.Ed.
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(b)

797 (1911). Aside fromany statutory authority granted by Congress,
“courts have i nherent contenpt powers in all proceedings, including
bankruptcy, to ‘achieve the orderly and expeditious disposition of

cases.’” Jove Engineering v. Internal Revenue Service (ln re Jove

Engi neering), 92 F.3d 1539 (11th G r. 1996), quoting Chanbers, |nc.

NASCO, Inc., 501 U S. 32, 43, 111 S.&t. 2123, 2132, 115 L.Ed.2d 27

(1991) (Even though corporate debtor is not entitled to statutory
relief under 11 U S. C 8362(h), the bankruptcy judge has the
i nherent authority to enforce the provisions of the automatic stay.)
Bankruptcy courts therefore maintain equitable jurisdiction to
enforce the automatic stay against creditors participating in the
orderly distribution of the estate assets. Accord, Bur ke v.

Georgia (In re Burke), Ch. 7 Case No. 92-11482, Adv. No. 95-01050,

1996 WL 514616 (Bankr. S.D. Ga. Septenber 6, 1996) (Bankruptcy court
has inherent authority to enforce the post discharge injunction

agai nst the State of Georgia Departnent of Revenue.)

L1, NEI THER PARTY HAS ESTABLI SHED AS A MATTER OF LAWTHAT IT
| S ENTITLED TO SUMMARY JUDGMVENT ON THE MERITS OF THE
COVPLAI NT.
Georgia contends that its did not violate the automatic
stay as a matter of |aw because its actions are excepted fromthe

automatic stay as a tax assessnment under 8362(b)(9)% The Debtors

811 U. S. C. 8362(b)(9) provides:
The filing of a petition under section 301, 302, or

303 of this title, or of an application under section 5(a)(3) of
the Securities Investor Protection Act of 1970, does not operate as
a stay—
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counter that the Assessnent and the Notice constitute wllful
attenpts to collect the taxes in violations of the automatic stay as
a matter of |aw. Because neither party has offered the conpl ai ned
of docunents sent by Ceorgia to the Debtors, | cannot determ ne
whet her the notices were nerely tax assessnents as asserted by
CGeorgia, or collection attenpts as asserted by the Debtors.
Questions of fact remain.

It is therefore ORDERED t hat the State of Georgia' s notion
for summary judgnment and the Debtor’s counter notion for sunmary

j udgment are both DEN ED

JOHN S. DALI S
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Georgia
this 26th day of Septenber, 1996.

(9) under subsection (a), of—

(A an audit by a
governmental unit to determne tax liability;

(B) the issuance to
the debtor by a governnental unit of a notice of tax deficiency;

(O a denmand for tax
returns; or

(D) t he maki ng of an

assessment for any tax and issuance of a notice and demand for
paynent of such an assessnent (but any tax lien that would
ot herwi se attach to property of the estate by

reason of such an assessnent shall not take effect unless such tax
is a debt of the debtor that will not be discharged in the case and
such property or its proceeds are transferred out of the estate to,
or otherw se revested in, the debtor).
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