IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GEORG A
Augusta Di vi si on

I N RE: Chapter 11 Case
Nunber 95-12311
McGONEN PRI NTI NG AND OFFSET

CO., INC

Debt or

TEXTRON FI NANCI AL CORPORATI ON FI LED

at 4 Oclock & 53 min. PM
Movant Dat e: 8-9-96
VS.

McGONEN PRI NTI NG AND OFFSET
CO., INC

N N N N N N N N N N N N N N N N N

Respondent

ORDER
Textron Financial Corporation (hereinafter "Textron") filed
Motions to Modify the Automatic Stay, for Abandonnment of Property
and to Require Segregation of and Accounting for Cash Collatera
agai nst the debtor in possession, McGowen Printing and O fset Co.,
Inc., (hereinafter "McGowen"). Based upon the evidence presented at
a consolidated hearing, the notions are deni ed.

On January 17, 1991, MGowen entered into a financing



arrangement with Fleet Credit Corporation (hereinafter "Fleet"), a
Rhode Island Corporation. Pursuant to this financing arrangenent,
the parties executed docunents titled Master Equipnment Lease
Agreenent (hereinafter "Master Lease"), Purchase Option R der with
Automatic Renewal (hereinafter “Purchase Option”), True Lease
Schedul e (hereinafter “Schedule”), Additional Security Agreenent,
Secured Prom ssory Note (hereinafter “Note”), and a Master Security
Agreement to secure paynent of the Note.

The Master Lease recited the follow ng general ternms which
controlled all |easing arrangenents between the parties.

1. Title of the equipnment remained with Fleet
t hroughout the | ease peri od.

2. Fleet disclained all inplied and express
warranties regarding the condition or suitability of
t he equi pnent.

3. McGowen assunes the risk of liability and agreed
toindemify Fleet for any and all liabilities, |osses
and clains arising from MGowen's use of the
equi pnent .
4. McGowen is liable for all taxes due on the
equi pnent .

5. McGowen was to pay Fl eet a security deposit which
woul d be returned to McGowen at the end of the | ease
term or applied to any outstanding anounts due to
Fleet in the event of a default.

6. McGowen assuned al | mai nt enance expenses and t he
risk of 1oss or danmage to the equi pnent.

7. McGowen was to procure and nmi ntain i nsurance on
t he equi pnent .

8. The | ease was to be construed i n accordance with
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the | aws of Rhode | sl and.

The Purchase Option provided that:

So long as no Event of Default has occurred and is
continui ng under the Lease and upon not |ess than 90
days' prior witten notice, Lessee shall have the
right, upon expiration of the Lease Termof the above-
referenced Lease (the "Initial Termi'), to purchase
all, but not less than all, of Lessor's right, title
and interest in and to the Equi pnment for a purchase
price equal to (a) the greater of (i) the Fair Market
Val ue of the Equi prent (hereinafter defined) as of the
end of the Initial Term or (ii) 20% of the
Acqui sition Cost of the Equi pment plus (b) any sal es,
use, property or excise taxes on or measured by such
sale and any other expenses of transfer (all of the
foregoi ng being collectively referred to herein as the
“Purchase Price").

The Purchase Option further provided that:

If for any reason whatsoever, the Lessee does not
purchase the Equi prment at the end of the Initial Term
in accordance with this R der, the Lease Term of the
Equi prent shall automatically and w thout further
action on the part of the Lessor or Lessee be extended
for an additional consecutive termof 12 nonths ("the
extended Ternl) at a nonthly rental of $9,250.82 (the
"Extended TermRental ") with each Ext ended Ter mRent al
bei ng due and payabl e on the sane day of each nonth of
the Extended Term At the end of such Extended Term
the Lessee shall be obligated to return the Equi pnent
to the Lessor in accordance with the ternms of the
Lease; provided, however, that if Lessee has executed
any other Purchase Option R der with Lessor wth
respect to the Equi pnent, such Purchase Option Rider
shal | apply, and t he purchase option contai ned t herein
shal | be exercisable at the end, and only at the end,
of the Extended Term

The Schedul e |'isted the equi prent to be | eased by McGowen and
provided for 84 nonthly paynments of $8,183.16. To accept delivery
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of the equi pnent, McGowen signed Acceptance Certificate Nunber 1 on
February 1, 1991 (hereinafter “Certificate 1"), and Acceptance
Certificate Nunber 2 on Septenber 20, 1991 (hereinafter “Certificate
2"). Certificate 1 described an Itek 3985 Two Color Press wth
Trade 1250 Tray and T-51 with 84 nonthly paynents of $693.59.
Certificate 2 described a New Bacher Exposure Unit and Onmega ||
Omega I1-ADD, Orega Il Cover Feeder, Orega Hand Feeder |1, and Used
No. 4 Color 19 x 25 % Heidelberg with 84 nonthly paynents of
$7,489.57. To further secure paynent of the amounts due under the
Schedul e, MGowen delivered the Additional Security Agreenent,
granting to Fleet a security interest in:

Al  machinery, equipnment, furniture, furnishings,

tools, tooling, fixtures and accessories, and all

I nventory, accounts receivable, instrunments, contract
rights and other rights to receive the paynent of

noney, patent, chattel paper, |icenses, |eases and
general intangibles, including all trade nanmes and
trade styles and all addi ti ons, accessi ons,
nodi ficati ons, i nprovenents, repl acenents and

substitutions thereto and t heref ore, whet her now owned
or hereinafter acquired, and the proceeds, products
and i ncone of any of the foregoing includinginsurance
proceeds.

The Additional Security Agreenent al so provided that:
10. Notwi t hstandi ng anythi ng contai ned herein to the
contrary, the security interest in the collateral is
limted to the first $250, 000. 00.

Fl eet duly recorded a financing statenent to perfect this security

i nterest on January 30, 1991.



On January 17, 1991, Fleet al so | oaned McGowen $75, 000.00 to
purchase a MIller Two Col or O fset Press with accessories, evidenced
by the Note and secured by the Master Security Agreenment. MGowen
was to repay the Note in 84 nonthly paynents of $1,209.00 with a
final 85th paynment of $15, 000. 00. The Master Security Agreenent
granted Fl eet a security interest in the purchased equi pnent, in any
i nsurance proceeds covering the equipnment, and in any security
deposits made by McGowen to Fl eet.

In January 1994, Fleet assigned all of its interest in the
above-listed transactions to Textron. On Decenber 29, 1995 McCGowen
filed for relief under Chapter 11. Textron asserts that MGowen
owes it, as of the filing of the notions now under consideration
one pre-petition paynent and one post-petition paynent under
Certificate No. 1, although MGowen disputes this deficiency.
Parties agree that McGowen failed to nake post petition paynents on
Certificate No. 2. MGowen has offered to nmake adequate protection
paynents of $4,696.09 for all three financial arrangenents, an
anount equal to half of all nonthly paynents owed to Textron under
t he above described transactions.

At hearing, Textron introduced an appraisal report stating
the following current forced |iquidation values of the equiprent
covered by the transactions and also asserted the follow ng pay-
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| nstrunment Li qui dati on Val ue Pay- of f Bal ance

Certificate 1  $35, 000. 00 $24,331.79
Certificate 2 $283, 000. 00 $347, 652. 96
Not e $25, 000. 00 $38, 310. 94

Al though no direct evidence of the expected useful life of the

equi pnent was introduced, MGowen's accountant testified that
McGowen was depreciating the equi pnent over 11 years according to
general |y accepted accounting principles.

Textron asserts that the financing arrangenents between
McGowen and Textron under the Master Lease and Certificate 1 and 2
constitute equi pnment | eases, which | eases McGowen nust either reject
and return the equipnent or accept and cure all arrearages and
continue to nake post petition paynents as they becone due. 11
U S.C 8365(d)(2).* MCGowen asserts that the financing arrangenents
are security agreenents disguised as |eases, and that they are
t herefore not subject to the provisions of 8§365.

The Master Lease, Certificate 1 and Certificate 2 all specify
t hat Rhode Island |l awcontrols the interpretation and i npl enentati on

of the docunents. Whet her Rhode Island |aw should apply in the

11 U.S.C. 8365(d)(2) provides:

In a case under chapter 9, 11, 12, or 13 of this title [11], the
trustee may assune or reject an executory contract or unexpired
| ease of residential real property or of personal property of the
debtor at any time before the confirmation of a plan but the court,
on request of any party to such contract or |ease, nay order the
trustee to determne within a specified period of tinme whether to
assune or reject such contract or | ease.
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i nstant case requires an analysis of CGeorgia conflict of |aw rules.

United Counties Trust Co. v. Mack Lum Inc., 643 F. 2d 1140 (5th Gr.

1980) (A federal court should apply the choice of |aw provision of
the state in which the court sits.) Under Georgia law, " . . . when
a transaction bears a reasonable relation to this state and also to
anot her state or nation the parties may agree that the | aw eit her of
this state or of such state or nation shall govern their rights and
duties.” Oficial Code of Georgia Annotated (O C.GA ) 811-1-
105(1). Because Fleet, the original |essor under the agreenent, is
a Rhode Island corporation with a Rhode |sland business address,
t hese transacti ons bear a reasonable relation to that state, and the
Georgia choice of law provision providing for the application of
Rhode |sland | aw control s.

l. THE MASTER LEASE AND CERTI FI CATES 1 AND 2 CREATE SECURITY

| NTERESTS AND NOT TRUE LEASES.

Rhode Island s adoption of the Uniform Comercial Code
(UCC), defines a lease as “...a transfer of the right to
possessi on and use of goods for a termin return for consideration,
but a sale, including a sale on approval or a sale or return, or
retention or creation of a security interest is not alease.” Rhode
Island General laws (R I.Gen. Laws 1956) 86A-2.1-103(j). Rhode
I sl and' s conmrerci al code provides guidelines to determ ne whether a

financing arrangenent is a true lease or a security agreenent.



R l.Gen. Laws 1956 86A-1-201(37)2.  Although Rhode I|sland revised

R'1. Gen. Laws 1956 86A-1-201(37) provides:

“Security Interest” neans an interest in personal property or
fi xtures which secures paynent or perfornmance of an obligation.

Unl ess a | ease or consignnment is intended as security, reservation
of title thereunder is not a “security interest”, but a consi gnnent
is in any event subject to the provisions on consi gnnent sal es (86A-
2- 326).

(1) Wether atransaction creates a | ease or security interest
is determined by the facts of each case; however, a transaction
creates a security interest if the consideration the Iessee is to
pay the lessor for the right to possession and use of the goods is
an obligation for the termof the | ease not subject to term nation
by the | essee, and

(a) The original termof the lease is equal to or greater
than the remai ning economc life of the goods;

(b) The lessee is bound to renew the l|lease for the
remai ni ng economc life of the goods or is bound to becone owner of
t he goods;

(c) The |l essee has an option to renew the | ease for the
remai ni ng economc |ife of the goods for no additi onal consideration
or nonminal additional consideration upon conpliance with the |ease
agreenent; or

(d) The lessee has an option to becone the owner of the
goods for no additional <consideration or nomnal additional
consi deration upon conpliance with the | ease agreenent.

(2) A transaction does not create a security interest nerely
because it provides that:

(a) The present value of the consideration the |essee is
obligated to pay the lessor for the right to possession and use of
the goods is substantially equal to or is greater than the fair
mar ket val ue of the goods at the tine the |lease is entered into;

(b) The | essee assunes the risk of |oss of the goods, or
agrees to pay taxes, insurance, filing, or registration fees, or
service or maintenance costs with respect to the goods;

(c) The | essee has an option to renew the | ease or becone
the owner of the goods;

(d) The |essee has an option to renew the lease for a
fixed rent that is equal to or greater than the reasonably
predictable fair market rent for the use of the goods for the term
of the renewal at the time the option is to be perfornmed; or

(e) The |l essee has an option to becone the owner of the
goods for a fixed price that is equal to or greater than the
reasonably predictable fair market value of the goods at the tine
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86A- 1- 201(37) subsequent to the effective date of the transactions
at issue, therevision nerely clarified the existing | aw and di d not

affect the parties substantive rights. See, Wodson v. Ford Mt or

Credit Co. (In re Cole), 114 B.R 278 (N.D. Ckl. 1990). I will

therefore apply the revised statute in this case.

Section 6A-1-201(37) provides that whether a transaction
constitutes a security interest or a lease is determ ned by the
particular facts of a case. The statute includes a per-se test for
finding a security interest and a |ist of factors which may, but do
not automatically, indicate a security agreenent. |If a transaction

fits the elenents of the per-se rule, then the court’s inquiry ends.

the option is to be perforned.

(3) For purposes of this subsection (37):

(a) Additional consideration is not nomnal if (i) when the
option to renew the lease is granted to the |lessee the rent is
stated to be the fair market rent for the use of the goods for the
term of the renewal determned at the tine the option is to be
performed, or (ii) when the option to becone the owner of the goods
is granted to the |l essee the price is stated to be the fair market
value of the goods determned at the tine the option is to be
performed. Additional consideration is nomnal if it is |less than
the | essee’s reasonably predictable cost of perform ng under the
| ease agreenent if the option is not exercised;

(b) “Reasonably predictable” and “Remai ning economic |life of
the goods” are to be determned with reference to the facts and
circunstances at the tine the transaction is entered into; and

(c) “Present value” neans the anmobunt as of a date certain of
one or nore suns payable in the future, discounted to the date
certain. The discount is determined by the interest rate specified
by the parties if the rate is not manifestly unreasonably at the
time the transaction is entered into; otherwi se, the discount is
determ ned by a comercially reasonabl e rate that takes i nto account
the facts and circunstances of each case at the tinme the transaction
was entered into.



However, if a particular set of circunstances does not fit within
the per-se rule, the court nust analyze all of the facts of the
particul ar case to determ ne whether the transaction is a | ease or
a security agreenent.

To constitute a security interest as a matter of |aw under
t he Rhode I sl and statute the “rent” paid by the | essee nust conti nue
for the entire term of the lease without the |essee holding an
optionto term nate the paynents, and one of the four factors |isted
in subsections (a) - (d) of 86A-1-207(37) nust be present. 1In the
instant case, none of the four factors apply. The debtor is
depreci ating the equi pnent over 11 years and the termof the | ease,
even extended is for 8 years. The original termof the | ease i s not
equal to or greater than the remai ning economc life of the goods.
McGowen is not bound to renew the | ease for the remai ni ng economic
life of the goods and is not bound to becone the owner of the goods.
McGowen does not have the option to renew the lease for the
remai ni ng econonm c |life of the goods for no additional consideration
or nom nal consideration. McGowen does not have the option to
purchase the goods for no additional consideration or for nom nal
addi ti onal consideration. Therefore, the instant transaction is not
a security agreement as a nmatter of |aw under the existing Rhode
I sl and statute.

Subsection (2) lists factors which do not automatically

indicate a security interest, but which are relevant in determ ning
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the status of the transaction based upon the facts of the case. 1In
addition to the five factors listed in 86A-1-201(37)(2)(a-e) (note
3), courts also analyze the following additional factors to
determ ne whether a transaction creates a security interest or a
| ease:

1. Whet her the |essee accunulates equity in the

property; See, Western Enter., Inc. v. Arctic Ofice
Mach., Inc., 667 P.2d 1232 (Al aska 1983);

2. Whet her the | essee is economically conpelled to
purchase the assets; See, Anerican Wiy Rentals v.
Fogel song (In re Fogel song), 88 B.R 194 (Bankr. C. D.
I11. 1988);

3. Whet her the rent paid is as nmuch or greater than
t he purchase price; 1d.

4. Whet her the | essee paid an additional security
deposit or provided a guarantee or indemity; See
Bill Swad Leasing Co. Stikes (Inre Tillery), 571 F. 2d
1361 (5th Gr. 1978); and

5. Wiether the Ilessor charges the |essee a
“term nation paynent” at the end of the lease if the
| essee fails to purchase the collateral or renew the
| ease; See, Credit Car lLeasing Corp. v. DeCresenzo,
525 N. Y. S.2d 492 (N.Y. Cty Cv. C. 1988).

O the factors listed in 86A-1-201(37) and the additiona
judicially recogni zed factors, the followi ng are indicative of true
| eases.

1. The option purchase price of the collateral is not nom nal.

2. McGowen accunul ates no equity in the coll ateral over the term
of the | ease.

In contrast, the following factors indicate security
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agreenents.

1. The total rent paid over the | ease termand nandatory renewal
period is greater that the purchase price of the collateral.

2. McGowen has assunmed the risk of |oss of the goods, and is
liable for any taxes, insurance, filing, recording and
registration fees, and service and naintenance on the
equi pnent .

3. McGowen has the option to purchase the equi pnment after the

initial |ease term

4. The | ease requi red McGowen to provide a security deposit plus
pl edge additional collateral to secure the obligation.

5. The | essor charges a “term nation paynent” at the end of the
initial |ease periodin the formof a mandatory charge of one
year’s rent at an inflated rate if McGowen fails to purchase
t he equi pnent.

Two additional factors, whether the increased renewal rental rate

exceeds the fair nmarket rent of the equi pment and whet her McGowen i s

econonmi cally conpelled to purchase the equi pnent, bear analysis.
The annual rent for the equipnent during the mandatory

renewal period is $12,811.92 greater than the annual rent due under
the initial term?® MGowen argues that the increased rent paynents
exceed the reasonably expected fair market rent because the
equi prent wi ||l be used and depreciated, which should decrease, not
increase the fair market rent. To reflect the decrease in the val ue

of the equipnent resulting fromthe passage of tine and the effect

of use, McGowen i s depreciating the equi pment over an 11 year usabl e

3($9, 250. 82 x 12) - ($8,183.16 x 12) = $12,811.92
12



life in accordance with generally accepted accounting principles.
Textron, on the other hand, argues that the increase in the rent
reflects anticipated inflation. Textron's assertion focuses on the
effect of inflation on the nonthly paynent which is only part of the
required anal ysis. Wether the renewal rental rate exceeds the fair
market rent requires an analysis of the projected value of the
equi pnent at renewal February 1, 1998 under Certificate 1 and
Sept enber 20, 1998 under Certificate 2. Textron's own val uation
i ndicates a $318,000.00 forced liquidation value as of March 27,
1996 t he appraisal date. This forced liquidation analysis reflects
a MONTHLY depreciation rate of $3493.73, cal cul ated by dividing the
total depreciation as of March 27, 1996 by the nunber of nonths
McGowen had possession of the equipnment?. Extending this rate of
depreci ation over the 84 nonth initial period projects a residual
val ue of $214, 250. 68°.

The straight-line 11 year depreciation nethod projects a fair
val ue of $184,596. 36 after 84 nonths of depreciation.® Using either
figure, a nonthly rental of $9,250.82 during the renewal term

accepting Textron's position that this rental represents the

“Cert. 1: ($43,000.00 - 35,000.00) + 62 = $ 129.03
Cert. 2: ($464,640.00 - 283, 000.00) + 54 =_$3363.70
Tot al $3492. 73

°$507, 640. 00 - (3492.73 x 84) = $214, 250. 68

5$507, 640. 00 - [($507,640.00 + 132 nonths) x 84 months] =
$184, 596. 36.
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equi val ent value adjusted for inflation of the initial paynment of
$8, 183. 16, exceeds a fair market rental for the renewal term It
appears that the agreenments may, as Textron indicates, take into
consideration inflation in setting the new rental rate for the
renewal term but clearly fails to consider the depreciation of the
equi pnent in setting the rate.

The final factor i s whether McGowen i s econonically conpel |l ed
to purchase the equipnent at the end of the | ease period. At the
end of the initial 84 nonth period, MGowen wll have paid
$687,385.44, and will have two options: 1) to renew the |ease for
anot her year at an inflated rate; or 2) to purchase the equi pnent
for its fair market value or 20% of the initial acquisition cost
($507, 640. 00 X 20% = $101, 528. 00), whichever is greater. |f MGowen
chooses not to purchase the equipnent, it is obligated to pay
$111, 009. 84 during the renewal period in addition to the $687, 385. 44
it already paid. This paynent is required even if MGowen does not
use the equi pment beyond the initial term At the end of this
renewal period, MGowen is left w thout any contractual right to
ei ther purchase the equi pnent or renewthe | ease at any rate. Under
this option, McGowen is faced with paying a total of $798, 395.28 for
equi pnent initially worth $507, 640. 00 wi t hout the right to keep that
equi pnent at the end of the renewal period. MGowen is economcally
conpel led to purchase the equipnment at the end of the initial
peri od.
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Al though no single factor definitively determ nes whether
these transactions constitute | eases or security agreenments, all of
the circunstances surrounding the transactions establishes the
transacti ons as security agreenents di sgui sed as | eases. Therefore,
McGowen is not required to either accept or reject the "unexpired
| eases” and may deal with its obligation to Textron as purchase

money security agreenents.

. TEXTRON I'S NOT ENTI TLED TO RELI EF FROM THE AUTOVATI C STAY.
Textron noves for relief from the automatic stay under 11
U S.C. 8362(d)’, asserting that it |acks adequate protection of its
security interest in the collateral because the Debtor continues to
use the equiprment in its business, thereby dinmnishing its val ue.
Using Textron’s figures regarding the value of the collateral and
pay- of f bal ances, the net equity in the equi pnent purchased under

Certificate 1 is $10,668.21, while Textron is undersecured under

11 U.S.C. 8362(d) provides in part pertinent to this case:
(d) On request of a party in interest and after notice and a
hearing, the court shall grant relief fromthe stay provided under
subsection (a) of this section, such as by term nating, annulling,
nodi fyi ng, or conditioning such stay—
(1) for cause, including the |l ack of adequate protection of an
interest in property of such party in interest;
(2) with respect to a stay of an act agai nst property under
subsection (a) of this section if—
(A) the debtor does not have an equity in such property;
and
(B) such property is not necessary to an effective
reorgani zati on;
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Certificate 2 and the Note by $64,652.96 and $13,310.94
respectively. | find that the 30% equity cushion in the equi pnent
described in Certificate 1 adequately protects Textron’s interest in

that equipment. See, Pistole v. Mellor (In re Mellor), 734 F. 2d

1396 (9th Cir. 1984). However, Textron is entitled to adequate
protection of its security interest under the latter two
i nstruments.

Adequat e protection nmay take one of several forns under 11
U S C 83618 McGowen has offered Textron adequate protection
paynents of $4696.09 per nonth. Whet her this anobunt adequately
sustains Textron's security interest in Certificate 2 and the Note,
requires an analysis of the equipnent’s rate of depreciation using

two separate nethods; 1) MGowen's eleven year straight-line

811 U. S. C. 8361 provides:

When adequate protection is required under section 362, 363, or 364
of this title of aninterest of an entity in property, such adequate
protection nmay be provided by—

(1) requiring the trustee to nmake a cash paynent or periodic
cash paynents to such entity, to the extent that the stay under
section 362 of this title, use, sale, or |ease under section 363 of
this title, or any grant of a |ien under section 364 of this title
results in a decrease in the value of such entity's interest in such
property;

(2) providing to such entity an additional or replacenent |ien
to the extent that such stay, use, sale, |lease, or grant results in
a decrease in the value of such entity's interest in such property;
or

(3) granting such other relief, other than entitling such
entity to conpensation allowable under section 503(b)(1) of this
title as an admnistrative expense, as wll result in the
realization by such entity of the indubitable equivalent of such
entity's interest in such property.
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depreci ation nethod, and 2) extrapolating the rate of depreciation
fromthe initial purchase price and the recent appraisal at a forced
[ iquidation val ue. To calculate the straight-line nonthly
depreci ati on, divide the acquisition cost of the equipnent
($539,640.00) by 132 nonths (el even years). To calculate the
depreci ati on using the apprai sal figures, divide the net decrease of
value fromthe date of acquisition ($539,640.00) to the appraisal
date ($308,000.00) by the nunber of nonths between MGowen' s
acquisition of the equipnent and the appraisal. These nethods

reveal ed the following nonthly rates of depreciation:

11 yr. straight-line Appr ai sa
Certificate 2 $3520. 00/ nont h $3363. 20/ nont h
Not e $ 568.18/ nonth $806. 45/ nont h
Tot al $4088. 18 $4170. 15

Under either nethod, McGowen’s offer of adequate protection exceeds

the rate of depreciation. | therefore find that nonthly paynents of
$4,696.09 will adequately protect Textron's interest in the
col l ateral

L1l TEXTRON MAINTAINS NO SECURITY |INTEREST OVER MCGOVEN S
ACCOUNTS RECEI VABLES AND THE PROCEEDS THEREOF ARE NOT
TEXTRON S CASH COLLATERAL.
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Cash col l ateral under 11 U. S. C. 8363(a)® consists of any cash
or cash equivalent in which a creditor retains a post-petition
security interest under 11 U S.C. 8552(b)!°  An account receivable
Is neither cash nor a cash equivalent, and is therefore not cash
collateral. However, the cash proceeds derived fromthe prepetition
accounts receivable are cash collateral to the extent that the
accounts receivable are subject to Textron's security interest.

The Additional Security Agreement granted Textron a security

interest in, inter alia, ...accounts receivable, ... and the
proceeds, products and incone of any of the foregoing... .~
However, the agreenent specifically limts the security interest

“...to the first $250,000.00.” Textron argues that this statenent

°11 U.S.C. 8363(a) provides in part:

(a) In this section, “Cash collateral” mnmeans cash, negotiable
i nstrunments, docunents of title, securities, deposit accounts, or
ot her cash equival ents whenever acquired in which the estate and an
entity other that the estate have an interest and includes the
proceeds, products, offspring, rents, or profits of property
subject to a security interest as provided in section 552(b) of this
title, whether existing before or after the comencenent of a case
under this title.

1071 U. S.C. 8552(b) provides:

(1)...[I]f the debtor and an entity entered into a security
agreenment before the conmmencenent of the case and if the security
interest created by such security agreenment extends to property of
the estate acquired before the comrencenent of the case and to
proceeds, product, offspring, or profits of such property, then such
security interest extends to such proceeds, product, offspring, or
profits acquired by the estate after the commencenent of the case to
the extent provided by such security agreenent and by applicable
nonbankruptcy | aw, except to any extent that the court, after notice
and a hearing and based upon the equities of the case, orders
ot herw se.

18



limts the security interest to the first $250,000.00 of the
col l ateral. McGowen asserts that this provision limts the
additional security interest to the first $250,000.00 of McGowen’s
liability secured by the Additional Security Agreenent. Mc Gowen
further asserts that it has satisfied over $250,000.00 of its
liability to Textron, and therefore no further security interest
exi sts covering the accounts receivable.

Because either interpretationis reasonable, the provisionis
anbi guous and subject to interpretation accordi ng to Rhode Island’s
rul es of construction. Interpretations of ambi guous contract terns
are questions of fact to be resolved by the trier of fact. Fryzel

v. Donestic Credit Corp., 385 A 2d 663, 666 (1978). Furthernore,

anbiguities in a contract are generally construed against the
drafter of the docunent. 1d. The contract at issue was drafted by
Fleet and is set forth on Fleet's pre-printed fornms, and therefore
should be construed in favor of MGowen and against Textron, as
successor ininterest to Fleet. Resolving the anbiguity in favor of
McGowen results in satisfaction of the security interest created
under the Additional Security Agreenent, because it is undisputed
t hat McGowen has al ready pai d over $250, 000. 00 to Fl eet and Textron.
Wth no security interest covering the accounts receivable or their
proceeds on the date of the bankruptcy filing, the proceeds are not
Textron’s cash col lateral .

It is therefore ORDERED that Textron’s notions to nodify the
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automatic stay, require abandonnent of property and segregation of
and accounting for cash collateral are DEN ED

Further ORDERED that MGowen shall imrediately tender to
Textron adequat e protection paynents of $4,696. 01 per nonth fromthe

filing of this case.

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 9th day of August, 1996
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