I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOQUTHERN DI STRI CT OF GEORG A
Savannah Di vi si on

I N RE: ) Chapter 7 Case
) Nunber 86-40143
ROSE MARI NE, | NC. )
)
Debt or )
)
) FI LED
W JAN JANKOWEKI, TRUSTEE FOR ) at 8 Oclock & 45 min. A M
ROSE MARI NE, | NC. ) Date: 3-30-93
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)
VS. ) Adver sary Proceedi ng
) Nunber 88-4038
MARI NE CONTRACTI NG CORPORATI ON )
EARL J. HADEN, JR )
ROBERT H. THOWVPSON AND )
JOHN H. BUDGE )
)
Def endant s )
ORDER
Rose Marine, 1Inc. (Rose Marine), the debtor in

t he underlyi ng bankruptcy case, brought this adversary proceedi ng
inits capacity as debtor-in-possession against Marine
Contracting Corporation (Marine Contracting), Earl J. Haden
Jr., Robert H Thonpson, and John H. Budge alleging various state
| aw causes of action. By order dated May 21, 1990, W Jan
Jankowski the Chapter 7 trustee succeeded the debtor-in-possession
as plaintiff upon conversion of the underlying case froma Chapter

11 to a Chapter 7



proceedi ng. Based on the evidence presented at trial and rel evant
| egal authority, | make the follow ng findings.

FINDINGS OF FACT

Rose Marine was incorporated as a marine construction
business in 1975 in the State of Georgia. Rose Marine perfornmed
vari ous construction jobs associated with waterways from Maryl and
to Florida. The conpany naintained two offices, one in Norfolk,
Virginia, and one in Savannah, CGeorgia. Most of Rose Marine's
jobs were in the Norfolk, Virginia area, where a | arge Naval
center is |ocated.

Vital to any marine construction firmis the firms
bondi ng capacity, the extent to which an insurer will issue, for a
fee, paynent and perfornmance bonds insuring the firm s perfornmance
of its contract and paynent of all subcontractors and materi al
suppliers under the contract. In 1979 Rose Marine lost its
bondi ng capacity and, with few exceptions, could no | onger wn
construction jobs. Defendants Haden and Thonpson, and Benjam n
Flint, enployees of Rose Marine, organized and incorporated Mrine
Contracting for the sole purpose of bidding and securing
construction jobs to subcontract to Rose Marine. M. Haden was
enpl oyed by Rose Marine as president, and Messrs. Thonpson and
Flint were vice presidents of Rose Marine. Shortly after he
becane president of Rose Marine, M. Haden acquired a 10% share of
Rose Mari ne stock. Al three incorporators of Mrine Contracting

wor ked out of Rose Marine's



Virginia office. Marine Contracting was incorporated in the
State of Virginia, capitalized solely on the investnents of
Messrs. Haden, Thonpson and Flint.?

Mari ne Contracting was organi zed as a shell corporation,
whi ch, for reasons not relevant to this litigation, could secure
paynment and perfornmance bonds. Rose Marine had at its disposa
substanti al construction equi pnent that it either owmed or |eased
from Donald Austin or other third parties, the personnel and the
expertise necessary to performmarine construction jobs. Messrs.
Haden, Thonpson and Flint incorporated Marine Contracting
intending to bid on and win contracts in its name, and subcontract
the jobs to Rose Marine to do the work, as Rose Marine could no
| onger win jobs on its own w thout bondi ng.

At the tinme Marine Contracting was incorporated, Donald
Austin was a 90% shar ehol der of Rose Marine and Chairman of its
Board of Directors. An agreenent between Messrs. Austin and Haden
to be carried out by Rose Marine and Marine Contracting is the
essence of this case. M. Austin testified that prior to Marine
Contracting' s incorporation M. Haden infornmed himthat M. Haden
i ntended to organi ze a conpany that could win construction jobs

whi ch coul d be subcontracted to Rose Mari ne. M. Austin testified

M. Haden invested Forty Thousand and No/ 100 ($40, 000-00)
Dol l ars, M. Thonpson Thirty Thousand and No/ 100 ($30, 000.00)
Dol lars, and M. Flint Thirty Thousand and No/ 100 ($30, 000. 00)
Dol | ars.



that he reached an oral agreenment with M. Haden that Marine
Contracting woul d subcontract all jobs on which it successfully
bid to Rose Marine and retain 1% of the gross revenue from each
job, plus the cost of its bonding fee, off the top, as its profit.
Under the agreenent, the bal ance of the proceeds fromeach job
woul d be paid to Rose Marine, and Rose Marine was to neet al
expenses, absorb any | oss and nmake any profit. Rose Mari ne woul d
performthe work each job required as "subcontractor."
(Transcript of trial Cctober 14, 1992 (TR) at 227, 235-38, 476).
(This agreenment will be referred to as "the 1% agreenent."). M.
Haden denies there was a 1% agr eenent. According to M.
Haden, Marine Contracting subcontracted work to Rose Marine on
an individual job basis. (TR at 58, 65). M. Thonpson and M.
Flint testified that they did not know of any 1% agreenent at the
time they incorporated Marine Contracting. (TR at 326, 439). The
1% agreenment was not reduced to witing. Al t hough the parties
di sagree about the contractual arrangenent pursuant to which jobs
were subcontracted to Rose Marine, they agree that Marine
Contracting woul d subcontract jobs to Rose Marine only until Rose
Marine regained its bonding capacity and that the arrangenent
could be termnated at any time. (TR at 121, 236-37).

Clarence Taylor is a certified public accountant
enpl oyed by an i ndependent accounting firmthat perforned
accounting and auditing services for Rose Marine during the years

1980-1986. M.



Taylor testified that he was present at neetings in Savannah,
Ceorgia attended by Messrs. Austin, Haden and Hugh Cheshire, who
was a vice president of Rose Marine in its Savannah office. At

t hese neetings, according to M. Taylor, the details of the

i ncorporation of Marine Contracting and its relationship with Rose
Marine were discussed, including the 1% agreenent. M. Tayl or
testified that during the neetings those present discussed the
fact that Marine Contracting "was set up by three individuals in
Virginia to provide bonding for Rose Marine, and that in the early
period of tinme they were to get one percent of the gross anmount of
the jobs for providing that bonding." (TR at 154; see also TR at
173-75). M. Taylor testified that M. Haden voiced no objection
to these representations. (TR at 154-55). M. Taylor is the
only truly disinterested witness in this case.

Def endants tendered into evidence nunmerous witten
subcontract agreenments pursuant to which Marine Contracting
subcontracted individual jobs to Rose Marine on a fixed price
basi s during 1979-1984. These subcontract agreenents were
prepared in Virginia by M. Haden or M. Thonpson, or at their
direction. Each witten subcontract agreement executed before
Decenber 1983 is signed by Messrs. Haden or Cheshire on behal f of
Rose Marine and M. Thonpson on behal f of Marine Contracting.?

Def endants rely on the

’As di scussed below in greater detail, M. Haden resigned as
president in Novenber of 1983 and M. Austin becane president of
Rose Marine. M. Austin then began signing contracts on behalf
of Rose Mari ne.



exi stence of the witten subcontract agreements in support of
their contention that there was no oral 1% agreenent that governed
all subcontracts to Rose Marine. They contend such an agreenent
woul d be inconsistent with the fact that witten agreenents were
executed in connection with individual jobs. This argunent is
unper suasi ve under the circunstances of this case. M. Austin was
not a party to any of the witten subcontract agreenents prior to
Decenber 1983. Up to that point, the witten subcontract
agreenents were executed by either M. Haden or M. Cheshire on
behal f of Rose Marine and M. Thonpson on behal f of Marine
Contracti ng. Al of the witten subcontract agreenents were
prepared in Virginia at M. Haden's or M. Thonpson's direction.
Begi nni ng Decenber 8, 1983, M. Austin, as successor president
to M. Haden, began to sign witten subcontract agreenents
on behalf of Rose Marine. The fact that M. Austin signed witten
subcontract agreenents does not in this case indicate that he had
no oral agreenent with M. Haden. M. Haden testified that Marine
Contracting's paynent and performance bonds coul d not have been
obt ai ned had t he bondi ng conpany known of a 1% agreenent. (TR at
68) . Had such an agreenent been docunented, according to M.
Haden, Marine Contracting "woul d never have been able to start.”
(TR at 68).

Based on M. Taylor's testinony and conpelling

circunstantial evidence pertaining to the purpose of Marine



Contracting's incorporation, |I find M. Austin and M. Haden
reached the 1% agreenent. The 1% agreenent was in force unti
January, 1984. In January 1984 M. Austin and M. Haden agreed
that Marine Contracting would subcontract jobs to Rose Marine and
retain, as its profit 2% of job revenues, off the top, plus the
cost of the bonding fee. (TR at 87, 113).

Marine Contracting used Rose Mirine's office,
equi pnent, personnel and expertise to bid and performcontracts in
Marine Contracting's nane. Initially, Marine Contracting had only
t hree enpl oyees, Messrs. Haden, Thonpson, and Flint, and owned no
equi pnent . Al t hough M. Thonpson was "president" of
Marine Contracting and "vice president” of Rose Marine, the
evi dence established that in practice his role in these positions
was nerely as a figurehead, acting under the direction and
authority of M. Haden who ran the business, and that M.
Thonmpson's actual job was an on-site job supervisor. (TR at 193).
Messrs. Haden, Thonpson and Flint received sal aries from Rose
Marine and Marine Contracting. The estimators that worked up bids
were paid by Rose Marine. Defendant John Budge was a bookkeeper
for Rose Marine inits Virginia office who handl ed paperwork
concerni ng purchasing, payroll and bidding. (Deposition of John
Budge Novemnber 30, 1992 at 4).

M. Austin placed great trust in M. Haden based on M.
Haden's favorable reputation in the marine construction business
and left conplete control of the business operations to M. Haden.

M.



Haden ran Marine Contracting and Rose Marine's Virginia office as
one business. He had full charge and responsibility for running
Rose Marine and ultimately controlled a process of w nning jobs

t hrough Marine Contracting, subcontracting some work on each job
to Rose Marine, and utilizing Rose Marine's Virginia office,

equi pnent, personnel and expertise to carry out Mrine
Contracting's obligations as general contractor. M. Haden
testified that he "was Rose [Marine]," (TR at 77, see also M.
Austin's testinony at 278), and that the biddi ng-subcontracting
arrangenment between Marine Contracting and Rose Marine "was an
agreenent between ne -as president of Rose [Marine] and ne as
vi ce president of Marine Contracting.” (TR at 367).

After calculating the cost to do a construction job for
bi ddi ng purposes, the estinmators added a percentage for Rose
Marine's profit margin, and on top of that, a percentage for
Marine Contracting's profit margin. (TR at 64-65, 93, 191-92).
Rat her than subcontract each job in its entirety to Rose Marine,
on many projects Mar i ne Contracting subcontract ed wor k
to ot her subcontractors (TR at 95) and nade a profit on these
subcontracts. (TR at 464-65). Marine Contracting's corporate tax

returns reveal the follow ng informtion:



Cost of3 G oSS

Year G 0oss Revenue Goods Sol d Profit

1981 $2, 592, 791 $2, 477, 268 $115, 523
1982 1, 291, 540 1, 166, 761 124, 779
1983 5,762, 674 5, 429, 914 332, 760
1984 3, 551, 830 3, 301, 766 250, 064

Marine Contracting's corporate tax returns for 1979 and 1980 are
not in evidence. Rose Marine presented records of jobs
subcontracted to Rose Marine during 1979 and 1980 which
show that Marine Contracting' s gross revenue for 1979 was
approximately Six Hundred Thirteen Thousand One Hundred Ei ghty-One
and No/ 100 ($613,181.00) Dol lars and, for 1980, One MIlion Two
Hundred Ei ghty-Two Thousand N ne Hundred Seventy-Three and No/ 100
($1,282,973.00) Dollars. (Plaintiff's exhibit No. 38).

Marine Contracting's gross profit for the years
1979- 1983 exceeded 1% of its revenues and in 1984 exceeded 2% of
its revenues. Because inplenentation of the bidding-subcontracting
arrangenent was under M. Haden's undi sputed full control, M.
Austin was unaware of Marine Contracting's actual profits

while M. Haden ran the

]Marine Contracting was not a nere conduit whereby
job proceeds, less its profit, were paid to Rose Mrine.
Marine Contracting's corporate tax returns for the years in
gquestion reveal that the costs of performng the jobs, in
addition to paynents to Rose Marine for its work as a
subcontractor, were borne by Marine Contracting. Because Mari ne
Contracting bore such costs, Rose Marine is not entitled under
the 1% and 2% agreenents to receive all of the job proceeds,
| ess 1% or 2% Rose Marine is entitled to receive the
di fference between Marine Contracting's gross profit (gross
revenue | ess cost of goods sold) and 1% of gross revenue (for the
years 1979-1983) or 2% of gross revenue (for 1984). (TR at
30507) .



business. M. Austin testified that he did not know, suspect, or
have reason to know or suspect that Marine Contracting was maki ng
a greater profit than it was entitled to under his agreenents with
M. Haden. (TR at 233, 238, 239, 241, 244-45, 251, 258, 260, 270.
M. Austin's testinony in this regard is consistent wwth M.
Haden's. M. Haden testified that only he, M. Flint and M.
Thonpson (the incorporators and owners of Marine Contracting) knew
what Marine Contracting's actual profits were (TR at 119) and
that M. Austin had no reason to be suspicious of M. Haden. (TR
at 133). M. Cheshire, Rose Marine's vice president in Savannah,
testified that he al so was unaware of Marine Contracting' s actua
profits. (TR at 393-94). Although at tinmes M. Austin heard
runmors that M. Haden was using Marine Contracting to make nore
noney than permtted under the 1% agreenent, M. Austin testified
that his investigations into these runors only strengthened his
confidence and trust in M. Haden. (TR at 277; see also M.
Cheshire's testinony at 388-89). M. Austin did not |earn of
Marine Contracting's profits for 19791984 until some tine after
Oct ober 1987, when, as discussed below, he first discovered that
Marine Contracting m sappropriated proceeds from an insurance
settlement in connection wth an accident involving Rose
Marine's equipnent. This discovery led to a personal
investigation by M. Austin of Marine Contracting's financial
records, which, according to M. Austin, required a |lawer in
order to obtain Marine Contracting's corporate tax returns. Upon

revi ew



of the returns, M. Austin and his | awer |earned of Marine
Contracting' s profits during the years in question. M. Austin
did not see any financial records of Marine Contracting prior to
Oct ober 1987. (TR at 251; see also TR at 220, 239). There is no
evidence that while M. Haden was in control of Rose
Marine, Marine Contracting's tax returns, or other financial
records of Marine Contracting relevant to this litigation, were
not accessible to M. Austin. M. Austin testified that prior to
Oct ober 1987, he had no reason to suspect Marine Contracting of
breachi ng the 1% and 2% agreenents and thus no reason to request
its financial records. (TR at 238-51). M. Taylor, Rose Marine's
accountant, testified that all appearances were that Marine
Contracting was conplying with the ternms of the 1% agreenent and
that he therefore saw no need to exam ne the tax returns or other
financial records of Marine Contracting. (TR at 155-56).

Marine Contracting subcontracted a job to Rose Marine to
do repairs to the Janes River bridge fender systemin Newport
News, Virginia.* On Septenber 26, 1983 several tug boats owned by
the Curtis Bay Towi ng Conpany of Virginia (Curtis Bay) collided
Wi th equi prent provided by Rose Marine on the Janes River Bridge
project. M. Haden, as vice president of Marine Contracting, mde

a claimfor

‘A witten agreenent dated August 31, 1983 was executed,
whi ch provi ded that Rose Marine woul d conduct the repairs for a
fixed price. The witten agreenent is signed by M. Cheshire as
vi ce president of Rose Marine and by M. Thonpson in his capacity
as president of Marine Contracting.



damages to Curtis Bay in the anount of Ei ghty-Seven Thousand Six
Hundr ed Ei ghty-Seven and 05/100 ($87,687.05) Dollars.® No claim
was made on behal f of Rose Mari ne. Curtis Bay nade an offer of
settlement for Fifty-One Thousand Five Hundred and No/100
($51,500.00) Dollars, which M. Thonpson, as president of Marine
Contracting, accepted. On May 4, 1984 M. Thonpson, on behal f of
Marine Contracting, executed a release of Curtis Bay of
any liability stemm ng fromthe Janes River Bridge accident.
Rose Marine (other than M. Haden and M. Thonpson) was not
i nformed of the settlenent negotiations with Curtis Bay. Curtis
Bay i ssued a check payable to Marine Contracting for Fifty-One
Thousand Fi ve Hundred and No/ 100 ($51,500.00) Dollars, which was
deposited in Marine Contracting's corporate bank account. Rose
Marine did not receive any settlenent proceeds.

M . Haden resigned as president of Rose Marine in
Novenber 1983. M. Austin testified that M. Haden resigned
purportedly to avoid potential personal liability for taxes owed
by Rose Marine. (TR at 223). M. Austin becane president of Rose
Mari ne when M. Haden resigned. For several nonths follow ng his
resignation as president, M. Haden continued to run Rose Marine
and controll ed the biddi ng-subcontracting arrangenent with Mrine
Contracting as an enpl oyee of Rose Marine. It is undisputed

that M. Haden' s

M. Haden wrote a representative of Curtis Bay on Marine
Contracting stationery and signed the letter in his capacity as
vi ce president of Marine Contracting.



enpl oyment with Rose Marine and his control of the business ceased
in March or April 1984. (Stipulation No. 11; TR at 50). M.
Haden began working for another corporation, Sayler Marine, Inc.,
on May 15, 1984. (TR at 117). WM. Thonpson resigned as vice
presi dent of Rose Marine in Decenber of 1983 or January of 1984.
(TR at 207).

Def endants tendered as evi dence "subcontract affidavits"”
executed during or after July 1984 by Donald Austin as president
of Rose Marine (or by Leon White as general nmanager acting under
M. Austin's authority) purporting to release Marine Contracting
"fromany and all clains, demands and liabilities arising out of
or in any way connected wth work perforned by SUBCONTRACTOR [ Rose
Marine] for CONTRACTOR [Marine Contracting] and paynent therefor”
with respect to the job listed in each affidavit. Each affidavit
provides that the release is effective upon paynent of a specified
sum of noney. M. Austin testified that he executed the affidavits
not knowi ng Marine Contracting was maeking a greater profit than it
was entitled to under his agreenents with M. Haden, and that had
he known he woul d not have executed the rel eases. (TR at 259).

On June 6, 1988 Rose Marine filed this adversary
pr oceedi ng. From the convoluted conplaint it is difficult to
deci pher the specific all eged causes of action and which def endant
is |iable under each cause of action asserted. Nevert hel ess,
liberally construed and as devel oped by subsequent pleadi ngs and
the pretrial order, the conplaint sets forth the follow ng causes

of



action against the defendants: 1) for breach of contract agai nst

def endants Haden and Marine Contracting, contending that with

respect to all jobs which Marine Contracting subcontracted to Rose

Marine during 1979-1983 Marine Contracting w thheld from
Rose~Mari ne nore than 1% of the gross revenue plus the bonding
fee, and, for 1984, nore than 2% of the gross revenue plus the
bondi ng fee; 2) for conversion against all defendants,

contending the individual defendants unlawfully appropriated

proceeds fromthe settlenent with Curtis Bay, and agai nst Marine

Contracting acting through the individual defendants; and 3)

agai nst def endants Haden and Thonpson for breach of fiduciary duty

by a corporate officer.® In addition to actual danmges, the

conpl aint requests punitive damges and attorneys' fees.

®The conpl aint al so asserts a cause of action for tortious
interference with a contractual relationship. At the close of
plaintiff's case, defendants noved for a directed verdict on al
counts of the conplaint. No evidence having been introduced that
defendants did anything to nisappropriate a business opportunity
of Rose Marine, as Rose Marine during the tinme at issue was
wi t hout bondi ng capacity, defendants' notion was granted as to
Rose Marine's cause of action for tortious interference with
a contractual relationship. (TR at 319). Addi tionally,
defendants' notion for a directed verdict was granted to the
extent the conplaint asserts a cause of action agai nst defendant
Budge for breach of a fiduciary duty. (TR at 320). Defendants’
notion was ot herw se deni ed.



CONCLUSIONS OF LAW

BREACH OF CONTRACT
Havi ng made a factual determ nation that M. Austin and

M. Haden orally reached the 1% agreenent, | nust determne its

I note that the parties have not raised any question as to
this court's jurisdiction to enter a final order in this
adversary proceeding. The conplaint is defective in failing to
pl ead whet her this adversary proceeding is a core or non-core
proceeding. See-28 U.S.C. 8157(b) and Federal Rule of
Bankruptcy Procedure (FRBP) 7008(a). This is a technical defect
whi ch coul d have been anended, In re: Painter, 84 B.R 59, 61
(Bankr. WD. Va. 1988); however, defendants did not raise the
defect and Rose Marine failed to correct the mstake on its own.
The core/non-core distinction has not been addressed in this
adversary proceeding. As the causes of action asserted are based
purely on state law, this adversary proceeding is a non-core
proceedi ng. See 28 U.S.C. 8157(b)(2). In a non-core proceeding
t he bankruptcy court cannot enter a final order, but nust submt
proposed findings of fact and conclusions of law to the district
court, unless the parties consent to entry of a final order by
t he bankruptcy court. 28 U S.C. 8157(c). Were as here the
adversary proceeding has been fully litigated in the bankruptcy
court without a jurisdictional objection, "the absence of a
timely objection to the bankruptcy court's jurisdiction
constitutes inplied consent to the resolution of the controversy
[ by the bankruptcy court].” [In re: Southern Indus. Banking
Corp., 809 F.2d 329, 331 (6th Gr. 1987). Accord Inre: GS. F.
Corp., 938 F.2d 1467, 1477 (lst GCr. 1991); In re: Men's
Sportswear, Inc., 834 F.2d 1134, 1137-38 (2d GCir. 1987); 1ln_ re:
Dani el s-Head & Associates, 819 F.2d 914, 918-19 (9th Cr. 1987);
In re: Lonmbard-WAlIl. Inc., 48 B.R 986, 992 (S.D. N.Y. 1985); In
re: Energy Sav. Center, Inc., 54 B.R 100, 102 (Bankr. E. D. Pa.
1985), aff'd in part and appeal dism ssed in part, 61 B.R 732
(E.D. Pa. 1986); In re: Alloy Metal Wre Wrks, Inc., 52 B.R 39,
40 (Bankr. E.D. Pa. 1985);contra |Interconnect Tel ephone Services,
Inc. v. Farren, 59 B.R 397, 401-02 (S.D.N. Y. 1986). The parties
proceeded through trial w thout objecting to this court's
jurisdiction to enter a final order. 1In doing so they inplied
their consent to a final order by this court.




| egal effect. In Virginia® a valid, enforceable oral agreenent
"must be reasonably certain, definite, and conplete to enable the
parties and the courts to give the agreenent exact neani ng.

The provisions nust be clear and definite as to what is required

of the parties."” Richardson v. Richardson, 10 Va. App. 391,

395-96, 392 S.E.2d 688 (1990)(citation onitted).
Additionally the contracting parties nust conme to a "neeting of

the mnds," id., see also Wlls v. Wston, 229 Va. 72, 326

S.E.2d 672 (1985), which

8As CGeorgia is the forumstate, its choice of |aw rules
determ ne applicable state law. Kl axon Co. v. Stentor Elec. Mqg.
Co., 313 U. S. 487, 61 S.Ct. 1020, 85 L.Ed 1477 (1941); see also
Day & Zinmerman Inc. v. Challoner, 423 U S. 3, 96 S.C. 167, 46
L.E.2d 3 (1975); Erie R R v. Tonpkins, 304 U S 64, 58 S.C
817, 82 L.Ed. 1188 (1938). Under Georgia' s choice of |law rules
(see generally the order entered in this case dated June 24,
1992), the construction and interpretation of a contract is
governed by the | aw of the state where the contract is made,
unless it 1s to be perforned in another state, in which case the
| aw of the state of performance controls. Federal Ins. Co. V.
Nat. Distributing Co., Inc., 203 Ga.App. 763, 417 S.E. 2d 671
673-74 (1992); Ceneral Tel ephone Co. of Southeast v. Trinm 252
Ga. 95, 311 S. E. 2d 460, 461 (1984). There is no evidence before
me as to where the 1% agreenent was reached. M. Austin did not
testify where he and M. Haden reached the 1% agreenment. In
contendi ng Georgia | aw governs the 1% agreenent, counsel for Rose
Marine relies on the fact that the 1% agreenment was di scussed in
Georgia at corporate neetings. The evi dence, however, does not
establish that the 1% agreenent was reached at those neetings,
but that it was discussed, after the fact. Based on the
evi dence presented, | find that the 1% agreenent was to be
performed in Virginia. Under the 1% agreenent Marine
Contracting, a Virginia corporation, subcontracted jobs to Rose
Marine through its Virginia office. Rose Marine and Marine
Contracting operated as one business out of Rose Marine's
Virginia office. Construction bids were placed in Virginia.
Messrs. Haden, Thonpson and Flint resided in Virginia and worked

in Rose Marine's Virginia office. The role of Rose Marine's
Savannah, CGeorgia office in the events giving rise to this
litigation was peripheral. Virginia law, therefore,

governs plaintiff's breach of contract claim



requires "a manifestation of nutual assent.” Wells, supra, 229 Va.
at 79. The 1% and 2% agreenents are straight forward: Mari ne
Contracting retains 1% of gross revenue fromeach job, or 2%
begi nning in January 1984, plus the bonding fee; Rose Marine does
the work and is paid the bal ance of the proceeds.® The terns of
this agreenent are "sufficiently definite to enable the trial
court to determne the intent and agreenent of the parties and to

enforce the contract.”" R chardson, supra, 10 Va. App. at 396

Further, weighing all the evidence as a whole, | find M. Austin
and M. Haden reached a nutual agreenment, a "neeting of

the mnd,"” sufficient to bind themunder Virginia law. M. Austin
testified that the 1% agreenment was the deal; M. Haden denies
such an agreenent. (bviously, these two witnesses are interested
inthis litigation' s outcone. However, C arence Taylor, a nonparty
who holds no financial interest in Rose Marine or Marine
Contracting, testified that the 1% agreenent was discussed in
M. Haden's presence w thout objection or other indication by M.
Haden that the 1% agreenent did not exist. "Iln evaluating a
party's intent . . . [the court] nust exam ne his outward
expression rather than his secret, unexpressed intention.” Wells,
supra, 229 Va. at 78. M. Haden's silence manifested his prior

assent to the 1% agreenent with

°As di scussed above, however, because the costs of
perform ng the jobs was borne by Marine Contracting, Rose Marine
Is only entitled under the 1% and 2% agreenments to
receive Marine Contracting's gross profit less 1% or 2% of gross
revenue.



M. Austin. The 1% agreenent is binding under Virginia |aw.

Li kew se, the subsequent 2% agreenent is binding. The 1%
agreenent is a pre-incorporation contract between M. Austin, on
behal f of Rose Marine, and M. Haden. Although Marine Contracting
did not exist when the contract was made, wunder Virginia |aw
the 1% agreenent is binding on Marine Contracting by virtue of
Marine Contracting's "'acquiescing, or by its accepting the

benefits of the transaction. . . .'" Boyd. Payne, Gates &

Farthing, P.C. v. Payne, Gates, Farthing & Radd, P.C., 244 Va.

418, 422 S.E. 2d 784, 788 (1992) [quoting Sterling v. Trust Co. of

Norfol k, 149 Va. 867, 8~081, 141 S.E. 856 (1928)].

Def endants maintain that the applicable statute of
frauds and statute of limtations bar Rose Marine's breach of
contract action. Defendants argue that the 1% and 2% agreenents
are within the statute of frauds because they were intended to
| ast nore than one year. |In Georgia,'® "[a]ny agreenent that is
not to be perfornmed within one year fromthe making thereof” nust
be in witing. OC.GA 813-5-30(5). The statute does not apply
to an agreenment for an indefinite period termnable at will, an
agreenent with performance possible within one year, or an
agreenent as to which either party has partially or fully

perforned. Vitner v. Funk

Def endants cite Virginia's Statute of Frauds. These

defenses are procedural matters that inpact the plaintiff's
remedy. Under Georgia's choice of lawrules, Ceorgia |aw
controls their application. Gaffe v. Wllianms, 194 Ga. 673, 22
S.E. 2d 512 (1942).




182 Ga. App. 39, 354 S.E.2d 666, 670 (1987). It is undisputed that
Marine Contracting woul d subcontract jobs to Rose Marine only
until Rose Marine could get bonding, and that the arrangenent
could be termnated at any tine. There was a possibility of
performance within a year. Rose Marine at |east substantially
performed under the 1% and 2% agreenments. Therefore, O C G A
813-5-30(5) does not apply to the 1% and 2% agr eenent s.

Ceorgia's Statute of Limtations for oral contracts is

O C. GA 89-3-25. Leathers v. Tinmex Corp, 174 Ga.App. 430, 330

S.E. 2d 102, 104 (1985). The limtations period is four years.
T-he critical determination in this case is the point at which the

limtations period began running.** GCenerally, it runs fromthe

I'n connection with their statute of limtations defenses,
def endants argue that the conplaint only asserts causes of action
for conversion and breach of contract. Defendants naintain that
the pretrial order adds causes of action for tortious
interference with a contract, breach of fiduciary duty by a
corporate officer and "contract clains for other projects,”
causes of action defendants contend "do not arise out of the
conduct described in the original conplaint.” (Defendants’
Proposed Findings of Fact and Conclusions of Law, p. 6).

Def endants argue that the causes of action added by the pretrial
order are deened to have been brought October 10, 1991, the date
of entry of the pretrial order. Al though the conplaint is
difficult to followin sone respects, it alleges conduct
sufficient to support all of Rose Marine's causes of action.

The pretrial order does not raise for the first tine any cause of
action "separate and distinct” fromthat in the original
conplaint. See Nat. Distillers and Chenical Corp. v. Brad's Mch.
Products, 666 F.2d 492, 496 (11th G r. 1982). Al of the
conduct alleged by plaintiff in the pretrial order "arose
out of the conduct, transaction, or occurrence set forth or
attenpted to be set forth in the original pleading." Federal Rule
of Gvil Procedure (FRCP) 15(c)(2), nmde applicable by FRBP
7015. Thus, to the extent plaintiff amends the conplaint
with the pretrial order, the amendnent "rel ates back to the
date of the original pleading.” FRCP 15(c). Therefore, in
determ ning whether the limtations period for each cause of
action asserted in this case expired prior to the assertion of




monment the contract is breached. See McOain v. Johnson, 160

Ga. App. 548, 288 S.E.2d 9 (1981). However, regardless of when
breach occurred, "[i]f the defendant or those under whom he clai ns
are guilty of a fraud by which the plaintiff has been debarred or
deterred frombringing an action, the period of limtation shal
run only fromthe tine of the plaintiff's discovery of the fraud."
OC GA 89-3-96. Because such fraud occurred in this case, it is
not necessary to determ ne when breach occurred.

To toll alimtations period in Georgia pursuant to
OCGA 89-3-96, "actual fraud" on the part of the defendant nust
be shown. Shipnman v. Horizon Corp., 245 Ga. 808, 267 S. E. 2d 244,

245 (1980). By statute, "actual fraud" includes "any kind of
artifice by which another is deceived." OC.GA 823-2-51(b).
"Actual fraud,"” for purposes of O C G A 89-3-96, nust "invol ve[]

noral turpitude and [have] the effect of debarring and deterring

the plaintiff fromhis action." Shi pman, supra, 267 S.E.2d at
245 (footnote omtted). Plaintiff bears the burden of
establishing fraud sufficient to toll the Ilimtations

period. Bates v. Metropolitan Transit System lInc., 128 Ga. App.
720, 197 S.E.2d 781, 782 (1973).
Plaintiff clearly carried its burden to prove fraud

under

t he cause of action, all causes of action were brought on June 6,
1988, the date of the conplaint.



OC GA 89-3-96. Defendants Haden and Thonpson, utilizing their
positions as officers of Rose Marine and Marine Contracting and
the trust placed in M. Haden to run the business, deceived

M .!Austin by Marine Contracting retaining the full general
contractor's profits on each job when Rose Marine's supervisory
and office personnel, expertise, facilities and equi pnent
performed the role of general contractor. This deception resulted
in Marine Contracting retaining nore profits than called for
under the 1% and 2% agreenents, in essence all the general
contractor's profit which should have been contracted to Rose

Mar i ne. "Conceal nent per se anobunts to actual fraud when for any
reason one party has a right to expect full conmunication of the

facts fromanother." Conerford v. Hurley, 154 Ga. App. 387, 268

S.E.2d 358, 360 (1980), aff'd, 246 Ga. 501, 271 S.E.2d 782 (1980)
(applying OC.G A 89-3-96). M. Austin, a 90% sharehol der and
chai rman of the Board of Directors of Rose Marine, had a right to
know i f Marine Contracting was honoring its agreenent with Rose
Mar i ne. The conduct of M. Haden and M. Thonpson anbunts to
"fraud" for purposes of O C G A 89-3-96.

The limtations period was tolled until Rose Mrine
di scovered the fraud, or by "reasonable diligence" should have

di scovered the fraud. Shipnan, supra, 267 S.E.2d at 246. However ,

"[f]lailure to exercise reasonable diligence to discover the fraud
may be excused where a relationship of trust and confidence exists

between the parties.” 1d. M. Austin did not learn of the fraud



until Cctober 1987. Rose Marine filed its conplaint on June 6,
1988, within four years after M. Austin discovered the fraud.
Def endants mai ntain, however, that M. Austin was not diligent in

di scovering the fraud. Under Shipman, supra, if M. Austin with

reasonabl e diligence should have discovered the fraud earlier, the
limtations period was not tolled until his discovery.

There is no fornmula under Georgia lawto apply to
party's conduct in determning the party's "reasonable diligence,”

or lack of it. See generally G bson v. Hone Fol ks Mbile Hone

Plaza, Inc., 533 F.Supp 1211, 1217 (S.D. Ga. 1982)(Bowen,

J.) (exam ni ng Ceorgia's "reasonabl e di li gence" standard) .
"Reasonabl e diligence" "nust be nmeasured by the 'prudent man'

standard," JimWlter Corp. v. Ward, 245 Ga. 355, 265 S.E.2d 7, 9

(1980), which neans sinply that an objective rather than

subj ective standard nmust be applied to determne if the
plaintiff's failure to discover the fraud any sooner is justified.
Id. In applying this standard, "it [is not] necessary that the

plaintiff exhaust all neans at his command to ascertain the truth.

" Rodrique v. Mendenhall, 145 Ga. App. 666, 244 S.E.2d 598,
600 (1978). See also Braselton Brothers, Inc. v. Better Maid Dairy

Products, Inc., 222 Ga. 472, 150 S. E 2d 620 (1966); Gaines V.

Watts, 224 Ga. 321, 161 S. E. 2d 830 (1968); Smith v. Hol man, 117

Ga. App. 248, 160 S.E. 2d 533 (1968).
Prior to My 14, 1984 M. Austin's diligence in



di scovering the fraud is irrelevant as up to that point a
rel ati onship of trust and confidence" existed between M. Austin

and M. Haden. Shi pman, supra, 267 S.E. . 2d at 246; see al so Bates,

supra, 197 S.E. 2d at 782. Once M. Haden no | onger controlled the
runni ng of Rose Marine and the biddi ng-subcontracti ng arrangenent
with Marine Contracting, the fraud perpetuated on M. Austin,
which as it happened required M. Haden's control of the business,
necessarily ended. At that point M. Austin took control of the
busi ness, and the relationship of trust which permtted M. Haden
to run Rose Marine no |longer existed. The parties stipulated that
M. Haden resigned as president of Rose Marine in Novenber of 1983
and that by March or April of 1984 he was no | onger enpl oyed by
Rose Marine in any capacity. At that point, at the latest, he
could no | onger have controll ed Rose Marine's operations. As the
trust relationship between M. Austin and M. Haden ended Apri l
1984, the extent of M. Austin's diligence in discovering the
fraud is relevant only after that date.

M. Austin testified that he had no reason to suspect
any wong doing on the part of Marine Contracting or M. Haden
prior to October 1987. Hi's testinony is supported by the
testinony of Rose Marine's accountant, M. Taylor, that there was
no indication that Marine Contracting was not acting in
accordance wth the 1% agreenent. Def endants point to no
evidence in the record that substantially contradicts M. Austin's

or M. Taylor's testinony in



this regard. M. Haden hinself admtted M. Austin had no reason
to suspect any wongdoing on his part. Applying an objective,
prudent person standard, M. Austin's |ack of suspicion and
failure to realize the fraud is justified under the circunstances.
He placed full trust in a person he reasonably believed very
capable to run Rose Marine and who he reasonably believed would
act in Rose Marine's best interests. The evi dence shows M.
Haden had an outstanding reputation in the marine construction
busi ness. He was a part owner of Rose Marine. There is no

evi dence before ne that M. Austin was unreasonable in trusting
M. Haden. This did not change when M. Haden |I|eft Rose
Marine purportedly to avoid potential penalty liability for
corporate taxes. The conceal nent continued, facilitated by the
prior trust relationship. Defendants point to no evidence in the
record of anything to alert M. Austin when he took over the

busi ness that Marine Contracting had breached the 1% and 2%
agreenents and that M. Haden and M. Thonpson had fraudul ently
concealed this fact fromhimduring M. Haden's control of the
busi ness. Defendants rely instead on their allegation that Rose
Marine had "the right to i nspect the books and records of

Def endant Marine Contracting during the tinme when these parties
performed contracts together." (Defendants' Proposed Findings of
Fact and Concl usions of Law, p. 5). However, the availability of
Marine Contracting's financial records while M. Haden controlled

the business is irrelevant. To the extent Marine Contracting's



records were available to Rose Marine after M. Haden | eft Rose
Marine, their availability alone would not, to an ordinarily
prudent person, reveal the fraud that occurred during M. Haden's
prior control of the business. Ceorgia s "reasonable diligence"
standard did not require M. Austin to utilize all possible
means of discovering the fraud, including retrieving Marine
Contracting's financial records froma distant state and revi ew ng
them for past breaches of his agreenments with M. Haden

Rodri que, supra, 244 S. E. 2d at 600. Under these circunstances,

sonmething nore than the nere availability of records, standing
al one, was necessary-to reveal the fraud to an ordinarily prudent
person. Accordingly, I find M. Austin did not fail to exercise
reasonabl e diligence under Georgia |law in discovering the fraud.
Thus, the limtations period did not begin to run until M. Austin
di scovered the fraud in or after COctober 1987. The conpl ai nt was
filed on June 6, 1988, within four years of M. Austin's discovery
of the fraud. Therefore, Rose Marine's breach of contract action
is not tine-barred.

Def endants argue that the rel eases executed by M.
Austin as president of Rose Marine relieve Marine Contracting of
any liability for paynent on each witten subcontract agreenent
for which such a rel ease was execut ed. However, a witten
rel ease executed under m sapprehension or m stake of fact, or by

fraud, is not valid under Virginia | aw. See Seaboard Ice Co. V.

Lee, 199 Va.



243, 99 S.E. 2d 721 (1957).'* M. Austin testified that he
executed the rel eases under the inpression, an inpression which |
find is the result of M. Haden's and M. Thonpson's deception,
that the final paynents reflected therein were within the confines
of the 1~ or 2% agreenent. The releases, therefore, are not

bi ndi ng under Virginia | aw.

To the extent Marine Contracting retained nore than 1%
of the gross revenue fromjobs between 1979-1983, plus the bonding
fee, and nore than 2% plus the bonding fee in 1984, the 1% and 2%
agreenents were breached. Plaintiff is entitled to be placed in
t he sane position the estate woul d occupy had the contracts been
performed, which is acconplished by appropriate nonetary danages.

Ceorgia Power and Light Co. v. Fruit Gowers Express Co., 55

Ga. App. 520, 190 S.E. 669 (1937); Gahm Brothers' Co. V.

Matt hews Contracting Co., 159 Ga.App. 546, 284 S.E. 2d 282 (1981);

Darlington Corp. v. Evans, 88 Ga. App. 84, 76 S.E.2d 72 (1953);

see O C. G A 8813-6-1, 13-6-2.' Damages nust be proven by a

pr eponder ance of

2In Georgia a release is a contract, governed under
Georgia's choice of lawrules by the state of its making or
performance. Menendez v. Perishable Distributors, Inc., 254 Ga
300, 329 S E. 2d 149, 151 (1985). For choice of |aw purposes,
find the releases were to be perfornmed in Virginia, for the sane
reasons di scussed supra for finding the 1% and 2% agreenents were
to be perfornmed in Virginia.

3Under Georgia's choice of |aw rules, danmages, plaintiff's
remedy, are governed by the law of the forum state,
notw t hstandi ng that different state |aw applies to the
substantive claim Menendez, supra, 329 S.E 2d at 151. See. e.qg.,
Sinmon v. Shearson Lehman Bros. Inc., 895 F.2d 1304, 1320 (11th
Cr. 1990).




the evidence. See Grahm supra, 284 S.E. 2d at 287. Based on

Marine Contracting's corporate tax returns, plaintiff established

breach of contract damages for the years 1981-1984 as foll ows:

GrossProfit

1% (2% -1% (2%
for' 84) for '84)
Gross Cost of Gross of Gross of Gross
Year Revenue Goods Sol d Profit Revenue Revenue
1981 $2,592, 791 $4, 277, 268 $115, 523 $25, 928 $89, 595
1982 1, 291, 540 1, 166, 761 124, 779 12, 915 111, 854
1983 5,762,674 5, 429, 914 332, 760 57, 627 275, 133
1984 3, 551, 830 3, 301, 766 250, 064 71, 037 179, 027
$655, 6194

Def endants contend plaintiff has not shown damages for 1979 and
1980 because Marine Contracting's corporate tax returns for those
years are not in evidence. Actual damages nust be ascertai nable

Wi th reasonable certainty. See. e.qg., Crawford & Associates, Inc.

V. Groves-Keen 1Inc., 127 Ga.App. 646, 194 S. E. 2d 499 (1972).

However ,

"[t]he rule against the recovery of vague, specul ative,
or uncertain danages relates nore especially to
the uncertainty as to cause, rather than uncertainty as
to the nmeasure or extent of the danages. Mer e
difficulty in fixing their exact anount, where
proximately flowng fromthe alleged injury, does not
constitute a | egal obstacle in the way of their

al | owance, when the amount of the recovery conmes within
that authorized wth reasonable certainty by the | egal
evi dence submitted."

Kuhl ke Const. Co. v. Mbley. Inc., 159 Ga. App. 777, 285 S.E. 2d

236, 239 (1981) quoting Ayers v. John B. Daniel Co., 35 Ga. App.

511, 512, 133 S.E. 878 (1926)]. Rose Marine's breach of contract

damages for 1979 and 1980 can be estimted "w th reasonabl e

“Figures rounded to the nearest dollar.



certainty"” based on

Marine Contracting' s estimated gross revenue for those years and
its estimated gross profit. On this basis | find plaintiff has
proven by a preponderance of the evidence the foll ow ng actual

damages for 1979 and 1980:

Esti mat ed
Estimated  Esti mated'® G oss profit
G oss G oss 1% of Gross -1% of (Estimated
Year Revenue Profit Revenue G oss Revenue
1979 $613, 181 $38, 262 $6, 132 $32, 130
1980 1, 282,973 80, 058 12, 830 67,228

Plaintiff has proven total actual damages fromthe breach of
contract of Seven Hundred Fifty-Four Thousand Ni ne Hundred Seventy

Seven and No/ 100 ($754,977.00) Doll ars.

1. CONVERSI ON

In Virginia® a cause of action for conversion lies
for "[a]ny wongful exercise or assunption of authority,
personal ly or by procurenment, over another's goods, depriving

him of their possession." Buckeye Nat. Bank of Findlay, Chio v.

Huf f & Cook, 114 Va. 1, 75 S.E. 769, 772 (1912). See also
Universal C.I.T. Credit

>Based on Marine Contracting's corporate tax returns for
the years 1981-1984, Marine Contracting's gross profit averaged
6. 24% of gross revenue. "Estimated G oss Profit" is the
"Estimated G oss Revenue" nultiplied by 6.24%

%Under Georgia's choice of lawrules, Virginia, the state
where the all eged conversion occurred (see the June 24, 1992
order, p. 6), governs Rose Marine's cause of action for
conversion. Karim v. CrowWey, 172 Ga. App. 761, 324 S.E.2d 583,
584 (1984).




Corp. v. Kaplan, 198 Va. 67, 92 S.E.2d 359 (1956); Nossen v. Hoy,

750 F. Supp. 740 (E.D. Va. 1990). Clearly M. Haden and M.
Thonmpson, individually and on behalf of WMrine Contracting,
converted proceeds froman insurance settlenent with Curtis Bay
t hat bel onged to Rose Marine, the entity legally responsible,
ei ther as owner or |essee, for the equipnent damaged in the Janes
Ri ver accident. Marine Contracting's contention that Rose
Marine's | ack of ownership bars its cause of action for conversion
is incorrect. The claimagainst Curtis Bay for the danage to or
| oss of equi pment was owned by Rose Marine, the entity
responsible for and in possession and use of the equipnent.
Rose Marine was unlawfully deprived of its claim |Insufficient
evi dence was presented to hold M. Budge liable for the
conver si on.

Def endants maintain that plaintiff's conversion action
is time-barred. The Iimtations period for conversion in Georgia

is four years. OC.GA 9-3-32. Talley-Corbett Box Co. v. Royals

134 Ga. App. 769, 216 S.E.2d 358, 359 (1975). For reasons

previ ously discussed pertaining to M. Austin's discovery of M.
Haden's and M. Thonpson's fraud, and further because defendants
have shown no evidence that M. Austin's failure to discover the
fact that Marine Contracting' s conversion of Rose Marine's claim
had been conceal ed fromhimwas the result of his failure to
exerci se reasonable diligence, the limtations period began

running in October 1987 when M. Austin discovered the conversion



and the fraud which had

concealed it. O C GA 89-3-96. The conplaint was filed on June
6, 1988, within four years of Cctober, 1987. Actual, damages for
the conversion are Fifty-One Thousand Five Hundred and

No/ 100 ($51, 500.00) Dollars, the anmount of the settlenent. See
O C.GA 851-12-4.

I11. BREACH OF FI DUCI ARY DUTY BY A CORPORATE OFFI CER

It is undisputed that M. Haden and M. Thonpson were
officers of Rose Marine as president and vice president,
respectively. 1In Georgia' an action may be brought on behal f of
a corporate entity against an officer that breaches a duty owed to

t he corporation. See OC.GA 814-2-831(a)(1).'® A corporate

YUnder Georgia's choice of lawrules, plaintiff's cause of
action for breach of fiduciary duty by a corporate officer is
governed by the law of the state of incorporation,
Georgia. Diedrich v. Mller & Meier & Associates, Architects and
Pl anners, Inc., 254 Ga. 734, 334 S.E. 2d 308, 310 (1985).

80 C.G A 814-2-831(a)(1) provides in pertinent part
as foll ows:

(a) . . . [Aln action may be brought by the
corporation, against one or nore directors or
officers of the corporation to procure for the
benefit of the corporation a judgnent for the
following relief:

(1) To conpel the defendant to

account for official conduct or to

decree any other relief called for by

his official conduct in the

foll ow ng cases:

(A) The neglect of, failure to perform or other violation

his duties in the managenent of the corporation or in the
di sposition of corporate assets;



of ficer owes the corporation a duty of good faith, requiring that
the officer's responsibilities be discharged "(1) [i]n a manner he
believes in good faith to be in the best interests of
the corporation; and (2) [with the care of an ordinarily prudent
person in a |like position would exercise under simlar
circunstances.” O C. G A 814-2-842(a) (officers). . OCGA
8§14-2-830(a) (directors). Cearly M. Haden and M. Thonpson
breached duties of good faith owed Rose Marine as its officers in
syphoning its profit for the benefit of Marine Contracting and by
collecting Rose Marine's claim against Curtis Bay for the
benefit of Marine Contracting.®

Def endants' statute of I|imtations defense is
again wi thout nerit. The limtations period for an action
brought pursuant to O C. G A 814-2-831(a) is four years. OC. GA
8§14-2831(b). Regardl ess of when the limtations would have

(B) The acquisition, transfer to
ot hers, loss, or waste of corporate
assets due to any neglect of, failure
to perform or other violation of
duties; or

(C© The appropriation, in violation
of his duties, of any business
opportunity of the corporation|.]

The fact that M. Thonpson's position as an of ficer of

Rose Marine was a figurehead position does not spare M. Thonpson

liability. There is no evidence that his actual role as an

on-site job supervisor neant he did not carry the full authority
of an officer. He was paid a salary as vice president of Rose
Marine and had authority to sign contracts and checks on behal f
of Rose Marine. He was a responsible officer of Rose Marine.



ot herw se

began to run, it was tolled by Messrs. Haden's and Thonpson's
fraud, O C.G A 859-3-96, which M. Austin discovered in or after
Oct ober 1987. As discussed above, M. Austin's failure to
ascertain the fraud sooner was not the result of a failure to
exerci se reasonabl e diligence. Therefore, under Ceorgia | aw the
[imtations period began running upon his discovery of the fraud
on or after Cctober, 1987, within four years of June 6, 1988, the
date Rose Marine filed its conmplaint. Plaintiff's causes of
action agai nst Messrs. Haden and Thonpson for breach of fiduciary

duty by a corporate officer are not tine-barred.

| V. DAMAGES

The injury sustained by Rose Marine as a result of
Messrs. Haden's and Thonpson's breach of fiduciary duty is the
same injury fromthe breach of contract. The result of their
wr ongdoi ng was that Marine Contracting retained nore noney than
M. Austin's and M. Haden's agreenents permtted. As shown
above, the anount of Marine Contracting' s excess retained revenues
for the years in question is Seven Hundred Fifty-Four Thousand
Ni ne Hundred Seventy Seven and No/ 100 ($754,977.00) Dollars. This
reflects the actual danages flowing from Messrs. Haden's and

Thonmpson's breach of fiduciary duty, as well as from Mari ne



Contracting's and M. Haden's breach of contract. However, there
can only be one recovery for the one injury. M. Thonpson is
jointly and severally liable for these damages by virtue of his

breach of fiduciary duty as a corporate

officer of Rose Marine. M. Haden is jointly and severally liable
for the damages by virtue of his breach of contract and breach of
fiduciary duty as a corporate officer of Rose Marine. The
corporate defendant, Marine Contracting, is jointly and severally
liable for the damages by virtue of its breach of contract. As to
t he damages for conversion, Fifty-One Thousand Five Hundred
and No/100 (%$51,500.00) Dollars, Messrs. Haden and Thonpson,
and Marine Contracting, are jointly and severally liable for
t hose danmages.

Plaintiff is not entitled to an award of punitive
damages. I n CGeorgia, punitive damages general ly cannot be awarded
for breach of contract, O C G A 813-6-10, but nay be awarded if

the defendant commtted fraud in connection with the breach. See

Clark v. Aenchbacher, 143 Ga. App. 282, 238 S.E 2d 442
(1977). In a conversion action punitive damages may be awar ded

if there are "aggravating circunstances," O C G A 851-12-5,%

20, C. G A 851-12-5 (1933), which provided for "additional"
damages for a tort commtted with "aggravating circunstances,"
authorizes "punitive" danmges in sone tort cases.

Westview Cenetery, Inc. v. Blanchard, 234 Ga. 540, 216

S.E 2d 776, 779 (1975). 1In 1987 O C G A 851-12-5 was anended
and OC. G A 51-12-5.1 was enacted, the latter of which expressly
aut hori zes "punitive" damages and-establishes the conditions
under which punitive damages may be awarded in a tort case. The
anmended version of O C G A 8851-12-5, as well as OC G A
51-12-5.1, are applicable only to torts conmmtted on or after
July 1, 1987, O C.G A 8851-12-5(b) (1987), 51-12-5.1(h) (1987),




whi ch includes fraud. Trailnobile, Inc. v. Barton Environnmental,

Inc., 167 Ga. App. 1, 306 S.E.2d 1, 2 (1983). Punitive damages
may be awarded for breach of fiduciary duty by a corporate

of ficer. Pell etier v.

Schultz 157 Ga. App. 64, 276 S.E.2d 118, 120 (1981). However ,
where punitive danages are authorized by Georgia | aw, whether such
damages are warranted is left to the discretion of the trier of

fact. See Privitera v. Addison, 190 Ga. App. 102, 378 S.E.2d 312,

315 (1989); Pelletier, supra, 276 S.E. 2d at 121; see also OC G A,

§51-12-12. Al though defendants Haden and Thonmpson commtted
"fraud” within the nmeaning of O C G A 89-3-96 inasnuch as their
conduct conceal ed Rose Marine's causes of action from M. Austin,
t heir conduct was not of such an aggravating nature that an award
of punitive danmages against themis warranted. Likew se, the
evi dence before ne does not warrant an award of punitive damages
agai nst the corporate defendant, Marine Contracting. No punitive
damages are awar ded.

Under Georgia law the prevailing party generally is not
entitled to recover attorneys' fees or other litigation expenses
absent a statutory provision authorizing such an award. Bowers V.

Fulton County, 227 Ga. 814, 183 S.E 2d 347 (1971);

Sol onon Refrigeration, Inc. v. Osburn, 148 Ga. App. 772, 252

S.E. 2d 686 (1979). Pursuant to O C. G A 813-6-11, attorneys'

fees may be recovered in a contract action if the defendant acted

and therefore do not apply to this case.



in bad faith in entering the contract, or was stubbornly litigious
or caused the plaintiff wunnecessary trouble or expense.
Plaintiff has not established a basis wunder OC G A
8§13-6-11 for recovering attorneys' fees from defendants.

Nei t her has plaintiff established

grounds or recovering attorneys' fees pursuant to any ot her
Ceorgia statute cited to the court. No attorneys fees are
awar ded.

It is therefore ORDERED that judgnent be entered in
favor of plaintiff against defendants Mari ne Contracting
Corporation and Earl J. Haden on plaintiff's breach of contract
count; for plaintiff against defendants Marine Contracting
Corporation, Earl J. Haden, Jr. and Robert H. Thonpson on
plaintiff's conversion count; and for plaintiff against defendants
Earl J. Haden, Jr. and Robert H Thonpson on plaintiff's breach
of fiduciary duty count;

further ORDERED t hat nonetary danages of Ei ght Hundred
Si x Thousand Four Hundr ed Sevent y- Seven Thousand and
No/ 100 ($806, 477.00) Dol |l ars? are awarded to plaintiff against
defendants | Marine Contracting Corporation, Earl J. Haden, Jr.
and Robert H Thonpson, jointly and severally, wth interest

t hereon pursuant to applicable |aw,

21$754, 977 for breach of contract/breach of fiduciary duty
pl us $51, 500 for conversion.



further ORDERED that judgnent be entered for all
defendants on plaintiff's allegation of tortious interference with
a contractual relationship and for defendant John H Budge on all
counts of the conplaint.

JOHN S. DALI S
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 29th day of March, 1993.



