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ORDER

This matter is before the Court on Mtion for Partial
Judgnent on the Pleadings filed by A den Emrett Barnes, 111
("Debtor"). This is a core matter within the neaning of 28
US. C 8 157(b)(2)(1). Based on the evidence presented by the
parties in this Mtion and t he acconpanyi ng | egal nenoranda, the
Court will deny Debtor's Mtion. These findings of fact and
concl usi ons  of law are published in conpliance wth
Fed. R Bankr. P. 7052.

Fl NDI NGS OF FACT

Thi s adversary proceeding was originally filed by Plaintiff
Zurich I nsurance Conpany, et. al. ("Zurich") as a conplaint to
determ ne di schargeability of debt under 11 U.S.C. 8§ 523(a)(4).

Zurich, inits "Arendnment To Pretrial Order" seeks to add
a newtheory of recovery. Zurich alleges that Barnes ("Debtor")
tortiously interfered with the contract between Zurich and
certain insurance agenci es owned by Debtor. Such interference,
Zurich all eges, constitutes a nondi schargeabl e debt for w | ful
and malicious injury under 11 U S.C. § 523(a)(6). The anmended
pl eadi ng whi ch Zurich relies upon to provide its cause of action
for tortious interference provides:

| f Barnes was not hinself a fiduciary with
respect to the prem uns coll ected on behal f
of the Zurich Insurance Conpanies, then
Bar nes wrongfully induced Barnes & Barnes,
Public School Underwriters, and Loca
Governnent Underwriters to breach their
Agency Agr eenent s W th Zurich and
tortiously interfered wth the Agencies'
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performance of their contractual and
statutory fiduciary duties to the Zurich
I nsurance Conpani es. Accordi ngly, Barnes
is personally liable for all prem uns not
properly accounted for and paid by the
Agencies, and that obligation, since it
stens froma wilful and nalicious injury to

Zurich's property ri ghts, S
nondi schargeabl e pursuant to 11 US.C. 8§
523(a)(6).

OC.GA § 51-12-30.

Zurich never sought perm ssion of the Court or Debtor prior
to filing its amendnent pursuant to F.R G v.P. 15.' Debtor has
specifically stated that he does not consent to the anmendnent to
t he pl eadi ngs. The first time Zurich raised this section
523(a)(6) issue and its attendant state law tort claimwas in
its attenpt to anend its pl eadings via the proposed anended pr e-
trial order.

Debtor clainms that allowing the amendnment wll unduly
prejudice its case. Zurich counters stating that 1) the
anendnment has already been approved;? 2) Debtor cannot
truthfully claimto be surprised or prejudi ced because the tri al
was three nonths away when the anendnment was "granted"” and the
Court allowed Debtor anple tinme to conplete discovery on the
I ssue.

Zurich has taken the opportunity during the course of this

di spute over the pleadings to assert additional theories of

! Made applicable by Fed.R Bankr.P. 7015.

2 Zurich states in its brief that the amendnent was approved
by the Court on Novenber 4, 1994. A review of the pertinent
docunents reveal s that the anmendnent has not been approved.
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recovery beyond those contained in its anmendnent to pretrial
order. Zurich also seeks to assert liability under joint
tortfeasor theories pursuant to OC. G A § 51-12-30 as well as
common |aw notions that an officer of a corporation is
personally liable for the torts of the corporation.

CONCLUSI ONS OF LAW

Zurich has proceeded in this matter under the factual
prem se that Debt or was deeply i nvol ved with the workings of the
Bar nes i nsurance conpani es. Debtor asserts as a defense to the
section 523(a)(4) claimthat he was not heavily involved in the
managenent of the i nsurance conpanies at the tinme of the all eged
fraud. Zurich seeks to turn this defense around and prove that
Debtor, as a "stranger"” to the contract, tortiously interfered
with the contract. This appears to be the basis for the section
523(a)(6) claim

Rule 15 of the Federal Rules of Cvil Procedure is a
threshold issue inthis matter. Pursuant to Rule 15, Zurich may
attenpt to anmend t he pl eadi ngs either before the trial (a) or at
trial (b).

Rul e 15(a) provides in pertinent part:

(a) Anendnents. A party my anmend the party's

pl eadi ng once as a matter of course at any tine before

a responsive pleading is permtted and the action has

not been pl aced upon the trial cal endar, the party may

so anmend it at any time within 20 days after it is

served. O herwise a party nmay anend the party's

pl eading only by | eave of court or by witten consent

of the adverse party: and | eave shall be freely qgiven
when justice so requires....

F.RCv.P. 15(a) (Law. Co-op. 1994) (enphasi s added).



Subsection (b) provides:

(b) Anendnents to Conform to the Evidence. When
i ssues not raised by the pleadings are tried by
express or inplied consent of the parties, they shal
be treated in all respects as if they had been raised
i n the pleadings. Such anendnent of the pleadings as
may be necessary to cause them to conform to the
evi dence and to raise these issues nmay be nmade upon
notion of any party at any tine, even after judgnent;
but failure so to amend does not effect the result of
the trial of these issues. If evidence is objected to
at the trial on the ground that it is not wthin the
i ssues nade by the pl eadings, the court may all ow t he
pl eadi ngs to be anended and shall do so freely when
the presentation of the nerits of the action will be
subserved thereby and the objecting party fails to
satisfy the court that the adm ssion of such evi dence
woul d prejudice the party in maintaining the party's
action or defense upon the nerits. The court may
grant a continuance to enable the objecting party to
meet such evi dence.

F.RCv.P. 15(b) (Law. Co-op. 1994).

Both parties agree that it is within the Court's discretion
to all ow anendnents to the pl eadi ngs under Rul e 15. The Suprene
Court has stat ed:

"The Federal Rules reject the approach that pleading
is a ganme of skill in which one m sstep by counsel may
be decisive to the outcone and accept the principle
that the purpose of pleadingis to facilitate a proper
decision on the nerits.' Conley v. G bson, 355 U S
41, 48, 78 S.Ct. 99, 103, 2 L.Ed.2d 80. The Rules
t hensel ves provide that they are to be construed "to
secure the just, speedy, and i nexpensi ve determ nation
of every action." Rule 1...

Rul e 15(a) decl ares that | eave to amend "shal | be
freely given when justice so requires'; this nmandate
Is to be heeded. See generally, 3 Moore, Federal
Practice (2d ed. 1948), 15.08, 15.10. If the
underlying facts or circunstances relied upon by a
plaintiff may be a proper subject of relief, he ought
to be afforded an opportunity to test his claimon the
merits. In the absence of any apparent or declared
reason--such as undue delay, bad faith or dilatory
notive on the part of the novant, repeated failure to
cure deficiencies by anendnents previously all owed,
undue prejudice to the opposing party by virtue of
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ed.

al l owance of the anendnent, futility of the anendnent,
etc.--the leave should, as the rules require, be
“freely given.' O course, the grant or denial of an
opportunity to anend is wthin the discretion of the
District Court, but outright refusal to grant the
| eave wi t hout any justifying reason appearing for the
deni al is not an exercise of discretion; it is merely
an abuse of that discretion and inconsistent with the
spirit of the Federal Rules.

Foman v. Davis, 371 U. S. 178, 181-183, (1962).

The Eleventh Circuit has interpreted the Fonman decision to
find that there nust be a justifying reason for the Court to

deny a party |l eave to anend. Rudolph v. Arthur Anderson & Co.,

800 F.2d 1040, 1041-1042 (11th Gir. 1986)(citing Halliburton &

Assoc. v. Henderson, Few & Co., 774 F.2d 441, 443 (11th Gr.

1985) (reason nust be " substantial')). Various treatises have
echoed this standard stating that |eave to anend should be
freely granted unless the Court finds "undue prejudice to the
adverse party, undue delay, |lack of good faith, and sufficient
opportunity to state a claim enconpassing several failed
attenpts to do so."?

At this stage of the proceedi ngs, Rule 15(a) is inplicated.
Zurich has not sought perm ssion of the Court or Debtor, the
adverse party, to anend its' pleadings. Nowhere in Zurich's
amendnent to the pretrial order is Rule 15 even nentioned.
Hence, Rul e 15(a) is inapplicable. Rather than proceedi ng under
Rule 15, Zurich filed an anendnent to the pretrial order

cont ai ni ng addi ti onal allegations which inturn was incorporated

®*8 L. King, Collier on Bankruptcy, § 7015, T 7015.06 (15th
1994)(citing 3 More's Federal Practice, T 15.08[4] (Matthew

Bender 2d ed.)).



into Zurich's proposed anended pretrial order. The proposed
anended pretrial order itself is silent about anended pl eadi ngs,
and nerely states that Zurich's "anmendnents" are all owed.
Treating Zurich's present opposition to the Mtion for
Partial Judgnment on the Pl eadi ngs as a substitute for conpliance
with Rule 15 would encourage parties to disregard the rule
anticipating that any di spute woul d be construed as pl acing the
effected party in conpliance with the rule. A response to an
all egation as to the violation of a rule should not be construed
as conpliance by the allegedly offending party. This is
especially so when the offending party does not even nmake a
colorable attenpt to conply with the rule by separate notion.
Moreover, the pretrial order is not a pleading within the
meani ng of Rule 15(a), and Zurich's anendnent to the pretrial

order did not effect the pleadings. Cf. MlLellan v.

Mssissippi Power & Light Co., 526 F.2d 870 (5th Cr.

1976) (notions are not pl eadi ngs capabl e of anendnent under Rule
15(a)).* Zurich has not filed a notion to anend its pleadings
in conformty with Rule 15, and this Court will not construe
Zurich's present opposition to the Mtion for Partial Judgnent
on the Pl eadings as a substitute for conpliance with Rule 15.

Motions for judgment on the pleadings are governed by

* Pl eadi ngs capabl e of amendnent include: "a conplaint, an
answer, a reply to a counterclaim an answer to a cross-claim a
third-party conplaint, a third-party answer, and pursuant to a
court order, a reply to an answer or third-party answer.” 6
Wight, Federal Practice and Procedure, § 1475, p. 554 (\West
1990) (citing F.R Cv.P. 7(a)).




F.R Cv.P. 12(c),> which provides:

(c) Mdtion for Judgnent on the Pleadings. After the
pl eadi ngs are closed but within such tinme as not to
delay the trial, any party may nove for judgnent on
the pleadings. |If, on a notion for judgnent on the
pl eadi ngs, matters outsi de t he pl eadi ngs are presented
to and not excluded by the court, the notion shall be
treated as one for sunmary judgnent and di sposed of as
provided in Rule 56, and all parties shall be given
reasonabl e opportunity to present all material nade
pertinent to such a notion by Rule 56.

"The nmotion for a judgnent on the pleadings only has
utility when all material allegations of fact are admtted in
the pleadings and only questions of law remain." 5A Wight,

Federal Practice and Procedure, 8§ 1367, p. 510 (West 1990).

Rul e 12(c) is focused on providing judgnent as a matter of |aw.
Because t he pl eadi ngs whi ch Debtor attacks with this notion have
not been affirmatively established, a notion for judgnent on the
pleadings is not ripe for determnation. Sinply stated,
Debtor's attack | acks a target.

Al t hough the Court declines to treat Zurich's actions as an
attenpt to anend its pleadings, this does not nean that Zurich
is necessarily prohibited from submtting a proper Rule 15
notion or later anmending its pleadings in conformty with the
evidence as presented at trial. Rul e 15(b) governs the
proceedings at trial when a party attenpts to raise issues not
contained in the pleadings. Regardless of what occurs before
trial, Zurich may raise the issue at trial over the objection of

Debtor where 1) "the presentation of the nerits of the action

> Made applicable by Fed.R Bankr.P. 7012.
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wi |l be subserved thereby”, and 2) "the objecting party fails to
satisfy the court that the adm ssion of such evidence would
prejudice the party in maintaining the party's action or defense
upon the nmerits." F.R Cv.P. 15(b). "Prejudice under the rule
means undue difficulty in prosecuting a law suit as a result of
a change in tactics or theories on the part of the other party."”

Deakyne v. Conm ssioners of Lewes, 416 F.2d 290, 300 (3rd G r

1969) .

Al t hough Rule 15(b) is not yet inplicated, eventually the
evi dence presented at trial nay support Zurich's additiona
contentions. The elements of a cause of action for tortious
interference with a contractual relationship are "the existence
of a contractual rel ati onshi p, interference wth the
relationship by one who is a stranger to the contract, and
resulting damage to the contractual relationship.” Hylton v.

Anerican Assoc. for Vocational Instructional WMaterials, |nc.,

214 Ga. App. 635, 638, 448 S.E.2d 741, 744 (1994)(citing St.
Mary's Hosp. of Athens v. Radiology Prof. Corp., 205 Ga. App

121, 124, 421 S. E.2d 731 (19XX)). The question regarding
tortious interference hinges on whether Debtor could be

characterized as a stranger to the contract. More v. Bargqge,

210 Ga. App. 552, 436 S. E 2d 746 (1993). The parties have
denonstrated famliarity with both the | egal issues involved in
the tortious interference claimand the facts as they relate to
that claim O particular note is the fact that Debtor's own

defense forns the basis for the additional theories of liability



asserted by Zurich. The possibility that this or simlar issues
may arise after a presentation of the evidence should not now
cone as a surprise to either party.

In sum Zurich's attenpted amendnent to the pretrial order
is not afait acconpli. Rule 15 has not been satisfied, and the
Court isunwillingto construe Zurich's reply to Debtor's notion
as conpliance wth Rule 15 when Zurich has not initiated any
formal presentation ained at conpliance wwth Rule 15. Because
there are no pleadings against which to evaluate Debtor's
Motion, Debtor's Motion for Partial Judgnent on the Pleadings is
denied. If a notion under Rule 15(a) is brought before trial,
it will be heard and decided on its nerits. |If the Court allows
t he pl eadi ngs to be anended prior to trial, the Court will then
entertain any notion for judgnent on those revised pleadings
whi ch m ght be fil ed.

| f Zurich should choose to urge the application of Rule
15(b) during the trial, the question wll be heard and
determned at that tine. To the extent that either party
asserts surprise as an argunent in oppositionto the application
of Rule 15(b), any such allegation would have to relate to
matters not already addressed in this notion, its supporting
brief, and the brief in opposition to the notion. Any
al l egation of prejudice should be urged with due regard to the
opportunity now avail able to the parties to deal with the i ssues
raised in the notion and briefs. The Court will be reluctant to

grant any continuances at trial to a party who fails to take
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steps which could have been reasonably foreseen to be a
necessary el enent of pretrial preparation.

SO ORDERED, this 23rd day of January, 1995.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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