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OPINION AND ORDER DENYING MOTION FOR RELIEF FROM STAY

This case is before the Court on the Motion for Relief from Stay ("Motion")

(dckt. 42) filed by Federal Deposit Insurance Corporation as Receiver for First National

Bank ("FDIC"). The subject of the Motion is one ofthe debtor's three real estate holdings,

the Newsouth Building in Augusta, Georgia ("Newsouth"). The narrow issue presented is

whether Newsouth "is not necessary to an effective reorganization" within the meaning of

11 U.S.C. § 362(d)(2)(B). Having found that Newsouth is necessary to an effective

reorganization, the Court will denythe Motion.

I. JURISDICTION

This Courthas subject-matterjurisdictionpursuantto 28 U.S.C. § 1334(a), 28

U.S.C. § 157(a), and the Standing Order of Reference signed by Chief Judge Anthony A.

Alaimo on July 13, 1984. This is a "core proceeding" under 28 U.S.C. § 157(b)(2)(G)

(providing that core proceedings include "motions to terminate, annul, or modify the

automatic stay"). In accordance with Rule 7052 of the Federal Rules of Bankruptcy
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Procedure, the Court makes the following findings of fact and conclusions of law.

II. FINDINGS OF FACT

The Court held an evidentiary hearing on November 18, 2014, at which the

Court heard testimony from Michael J. Kistler ("Kistler"), the sole shareholder of Hutch

Holdings, Inc. ("Hutch Holdings" or "Debtor"): David Pelliccione, C.P.A., Hutch Holdings'

accountant for about twenty-three years; and Thomas W. Jones, C.P.A., who was retained

by FDIC to review the financial records ofDebtor. The parties also filed a joint stipulation

of facts. (Dckt. 133.)

A. Procedural Background

Hutch Holdings filed its Chapter 11 petition on December 3,2013. (Dckt. 1.)

As will be more fully discussed below, Debtor's schedules reflect that it owns real property

(either directly or indirectly) consisting of Newsouth, fifteen office condominiums in

Savannah, Georgia ("Executive Circle"), and an apartment complex in Griffin, Georgia (by

virtue of a ninety-nine percent interest it holds in DAI Versailles, LLC ("Versailles")). Its

only other assets are bank account balances and some receivables. (Dckt. 132, at 3.)

FDIC is one of Debtor's principal creditors, holding a first lien on its most

valuable asset, Newsouth. FDIC filed its Motion for Adequate Protection as to Cash

Collateral, or, in the Alternative, for Relief from Stay (dckt. 28)on January 24,2014. Debtor

and FDIC entered into a consent interim cash collateral order by which Debtor was allowed
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touse rentproceedsfrom Newsouth forcertain budgeted expenses andwasrequiredto remit

the remaining revenues to FDIC. (Dckt. 33.)

On April 1,2014, Debtorfiled a motionto increaseits exclusivityperiodunder

11 U.S.C. § 1121(b) for filing a plan, seeking a sixty-day extension through May 31, 2014

(dckt. 36), and that matter was scheduled for hearing on April 29, 2014. (Dckt. 37.) On

April 21,2014,FDIC filed itsMotion ForReliefFrom Stay (dckt. 42),which isnowpending

before the Court. On April 22,2014, Debtor filed its plan and disclosure statement. (Dckts.

43-44). At the April 29, 2014 hearing on extending the exclusivity period, FDIC did not

appear because it considered that motion moot. After hearing argument from Debtor's

counsel regarding why the motion was not moot and a proffer on the grounds for such

extension, the Court granted the extension through April 22, 2014. (Dckt. 54.)

On April 25, 2014, the Court issued its Order and Notice of Hearing on

Disclosure Statement and Determination of Secured Status and Valuation of Assets (dckt.

50), scheduling a hearing forJune23,2014 andsetting a deadline of June2,2014 forparties

in interest to objectto the disclosure statement and the valuationofassets. On June 2,2014,

FDIC filed a written objection to Debtor's disclosure statement. (Dckt. 67.) Relevant here,

FDIC objected to Debtor's $2.85 million valuation of Newsouth, contending that the true

value was $1.95 million.

The Court held an evidentiary hearing to establish the value ofNewsouth on
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June 17, 2014 and announced its findings of fact on that issue at the start of the hearing on

June 23, 2014. The Court determined that the value of Newsouth is $2.1 million. At the

June 23 hearing on the disclosure statement, the Court heard argument from counsel

regarding certain deficiencies in the disclosure statement relating to financial reports, the

basis for Debtor's estimates of operating expenses, and the circumstances under which

Debtor was likely to realize income from its interest in Versailles. Without issuing a formal

scheduling order, the Court gave the parties sixty days to complete discovery on issues

relating to the adequacy of the disclosure statement and regarding the stay relief issue of

whether Newsouth was necessary for an effective reorganization. The Court held the

continued hearing on stay relief on November 18, 2014, and the matter was taken under

advisement. The parties were asked to submit proposed findings of fact and conclusions of

law by December 5, 2014, which both Debtor and FDIC did.

B. Assets and Cash Flow of Hutch Holdings

Hutch Holdings is a Georgia corporation formed by Kistler around 1990 for

the purpose ofholding real estate investments. Hutch Holdings elected to be a Subchapter

S corporation under the Internal Revenue Code. Although Hutch Holdings has been used as

a vehicle to acquire and develop various real estate properties over the years, its existing

portfolio of assets as of the filing of this case consists of the three assets discussed below.

1. Newsouth Building in Augusta, Georgia

This 45,148 (38,966 rented) square foot, four-story professional office building
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built in 1970 is located at 360 Bay Street in downtown Augusta. Georgia and was acquired

byHutchHoldingson December30, 1992. (FDICEx.A.) This propertygenerates revenues

of approximately $460,000.00 per year and net operating income of $194,000.00 per year.

The Court determined that the property's value is $2.1 million.

The cash How from this property was summarized by FDIC's expert witness,

Thomas W. Jones, as follows:

2013 2012 2011 2010

Net Rental Income 5142,382 5127,805 $137,388 5118,147

Add-Back Depreciation S22.442 521.930 S21.927 $21,926

Net Annual Cash Flow S164,824 SI49.735 5159,315 5140,073

For the period analyzed, 2013 had the highest annual net cash flow, averaging about

$13,735.33 per month. (FDIC Ex. CC.) That amount is more than the proposed monthly

plan payment to FDIC of $10,522.00. (Dckt. 44, at 22.)

2. Executive Circle in Savannah, Georgia

On April 10,1992, Hutch Holdings acquiredUnits 1through5 and 11 through

14 of a condominium/office complex (identified as the "Abcrcorn Executive Park Annex

Subdivision" inthepropertydescriptions) from the Resolution Trust Corporation. (FDIC Ex.

C.) HutchHoldingsacquired Units6 through 10of this same complex in August 1992 from

The Coastal Bank, and Unit 15 in December 1993 from Walter Sterno. (FDIC Exs. B-D.)

These properties are managed separately from Newsouth. Kistler estimates that the value of
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all units totals $600,000.00. (Dckt. 133,1| 19.)

The cash flow from the Executive Circle property was also summarized by

Jones as follows:

2013 2012 2011 2010

Net Rental Income S42.444 $24,679 526,670 536,133

Add-Back Depreciation S8.18I 57.818 S7.509 S7.510

Net Annual Cash Flow $50,625 S32,497 534,179 S43,643

For the period analyzed. 2013 had the highest annual net cash flow, averaging about

$4,218.75 per month. (FDIC Ex. CC.) That amount is less than the proposed monthly plan

payment to The Coastal Bank of 56,816.90. (Dckt. 44, at 22.)

3. DAI Versailles, LLC

Hutch Holdings owns a ninety-nine percent interest in an entity known as DAI

Versailles, LLC. The remaining one-percent interest is owned by Development Associates,

Inc. of which Kistler is also the sole shareholder. Versailles owns an apartment complex in

Griffin, Georgia which was conveyed to a third party under a financing arrangement that

included a wraparound mortgage. This mortgage grants equitable title to an entity controlled

by John James, the property's manager, while Versailles retains legal title. Under the tenns

of this arrangement, Versailles receives annual payments of approximately $30,000.00 to

$35,000.00 as option extension payments. When the option comes due in April 2017, Kistler

testified that he expects that the option will be exercised and that Versailles will receive a net

6
























