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MEMORANDUM OPINION

This matter is before the Court on cross notions for
summary judgnent filed by WIliam Stephen Bowen ("Debtor") and
the Internal Revenue Service ("IRS"). At issue is the res
judicata effect of a confirnmed plan of reorganization, the
ability of a debtor under Chapter 11 to "strip down" the liens
of a creditor to the value of the property pursuant to 11 U S. C
8§ 506, and the ability of a debtor to offset individual tax
liabilities against a refund allegedly due to a closely held
cor porati on. This is a core matter pursuant to 28 U S.C. 8§
157(b) (2) (K). Based on the evidence presented to the Court, the
notions for summary judgnent will be sustained in part, and
denied in part. These findings of fact and concl usions of |aw

are published in conpliance with Fed. R Bankr.P. 7052.

FINDINGS OF FACT

The case before the Court was fil ed under Chapter 11 of the
Bankr upt cy Code on January 6, 1992. The IRSfiled its proof of
claimin the amount of One Hundred Fifty-N ne Thousand Five
Hundred Twenty-Five Dollars and Two Cents ($159, 525.02). | t
contends that its secured claimis N nety-Five Thousand Fifty-
One Dol | ars and Ei ghty Cents ($95,051.80), its priority claimis
Fifty-Three Thousand Three Hundred Sixty-Four Dollars and
Thirty-Seven Cents ($53,364.37), and its unsecured claim is



El even Thousand One Hundred Ei ght Dol l ars and Ei ghty-Five Cents
(%11, 108. 85).

The IRS is classified as a class 3 claimant in both
Debtor's Disclosure Statement and Plan of Reorganization.
Debtor's Disclosure Statenment provides:

Class 3 consists of tax obligations owed to

governnmental units as of the petition date. If any

such clains are all owed, they shall be paid over a six

year period from the date they were assessed or
returned together with interest at approxi mately ni ne

percent per annum as provided in the plan. The
Debtor's schedules and the clains on file in this case
indicate that total clainse in this class wll be
$285, 157. 00. $159,525.00 of this anpbunt is in

dispute. A list of such claimants is attached hereto

as Exhibit "A". The quarterly debt service on these

clainms will be approxi mately $18, 000. 00, to t he extent

the clainms are all owed.

The Disclosure Statenent further provides that the assets to
which the IRS liens attach are fully encunbered by senior |iens
of Bank South in the amount of Seven Hundred Thirty-Three
Thousand Seven Hundred Sixty-Six Dollars ($733,766.00) and
Farmers and Merchants Bank in the anmount of over Two MIIlion
Dol | ars ($2, 000, 000.00). The Disclosure Statenent was approved
and the value of Debtor's assets established by order of the
Court entered August 4, 1993.

Debtor filed his Plan of Reorganization on Decenber 24,
1992, and an anendnment on May 13, 1993. The anmended Pl an was
confirmed by the Court on Septenber 22, 1993. The IRS did not
object to the Plan of Reorganizati on.

Par agraph 10.6 of the confirnmed Plan provides:

The order confirmng this plan shall constitute a
judgnment avoi ding any |lien, consensual or otherw se,
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whet her by way of security deed, trust deed, nortgage,

security agreenent, judgnent, operation of statute, or

otherwise ("lien") to the extent that the |ien does

not attach to the value in the debtor's property, as

such value is set forth herein or otherw se determ ned

by the Court above prior liens provided for in this

pl an, and shall also avoid any lien to the extent the

cl ai m underlying such lien is not an allowed claim

Confirmation of this plan shall void all judgnments

filed agai nst the debtor and that the hol ders of these

judgnments nust execute releases of their judgnents,
which releases be prepared and subnmitted at the
debtor' s expense.

Debtor is the sol e sharehol der and chi ef operating officer
of Bowen Comrer ci al Construction Corporation ("BCCC'), and files
Form 941 tax returns with respect to the enployees of BCCC
Debt or contends that he is entitled to refunds for overpaynents
of Form 941 taxes due to BCCC for each of the four quarters in
the years 1985 and 1986. It is undisputed that Debtor did not
file an adm nistrative claimfor refund within three years of
the filing date for any of the quarterly returns due for the
1985 and 1986 tax years. The | ast date that a paynent was
applied to the 1985 and 1986 tax liabilities was in April of
1987. No claim for refund was filed within the two years
foll owi ng such paynent.

The cross notions for summary judgnment now before t he Court
arise within the context of an adversary proceeding filed by
Debtor in an attenpt to object to the IRS claim to assert a
counterclaimfor setoff, to enforce those portions of the Plan
of Reorgani zation which strip dowmn the IRS lien to the val ue of

the property, and to force the IRS to release its liens. The



| RS contends that this Court is without "jurisdiction"!to enter
an order which strips the value of federal tax liens relying on
the United States Suprene Court's decision in the case of

Dewsnup v. Tinm us. _ , 112 s .. 773 (1992), and that

Debtor is not entitled to setoff any refunds all egedly due to

BCCC agai nst Debtor's individual tax liabilities.

CONCLUSIONS OF LAW

Summary judgnent is appropriate when there is no actua
di spute as to any material fact and the noving party is entitled

to judgnment as a matter of law. Conbs v. King, 764 F.2d 818

(11th Gr. 1985). If a genuine issue of fact is in dispute

sunmary  judgnment nust be denied. Warrior  Tonbi gbee

Transportation Co., Inc. v. MV Nan Fung, 695 F.2d 1294 (11th

Cr. 1983). The noving party may obtain sunmary judgnment by
showi ng that an essential el ement of the non-noving party's case

is lacking. Celotex Corp. v. Catrett, 477 U S. 317 (1986). The

non- novi ng party must then cone forward with sufficient proof to
establish the existence of an essential elenent of its claim

If it cannot, sunmary judgnment nust be granted. [d. at 322-323.

! The Court plainly has jurisdiction over this nmatter pursuant
to 28 U S.C. § 1334. Construing the IRS' s notion for summary
judgnment broadly, the Court will treat the IRS s challenge as one
to the power or authority of this Court to confirma Chapter 11
pl an of reorgani zation which provides for the stripping of federal
tax |iens.
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PART |.

The res judicata effect of an order confirmng a plan of
reorgani zation is contained in both common |aw notions of res
judicata and the Bankruptcy Code at 11 US. C § 1141(a).
Section 1141(a) of the Bankruptcy Code provides:

(a) Except as provided in subsections (d)(2) and
(d)(3) of this section, the provisions of a confirned
plan bind the debtor, any entity issuing securities
under the plan, any entity acquiring property under
t he plan, and any creditor, equity security hol der, or
general partner in the debtor, whether or not the
claimor interest of such creditor, equity security
hol der, or general partner is inpaired under the plan
and whether or not such creditor, equity security
hol der, or general partner has accepted the plan.?

11 U.S.C. 8§ 1141(a) (Law. Co-op. 1994).
Bl ack' s Law Dictionary defines the conmon | aw doctrine of

res judicata as foll ows:

Res Judi cat a. A matter adjudicated; a thing
judicially acted upon or decided; a thing or matter
settled by judgnent. Rule that a final judgnent

rendered by a court of conpetent jurisdiction on the
nmerits is conclusive as to the rights of the parties
and their privies, and as to them constitutes an
absol ute bar to a subsequent claim demand or cause of
action. [citation omtted]. And to be applicable,
requires identity in thing sued for as well as
identity of cause of action, of persons and parties to
action, and of quality in persons for or agai nst whom
claimis made. The sum and substance of the whole
ruleis that a matter once decided is finally deci ded.
[citations omitted].

Bl ack's Law Dictionary (6th ed. 1990).
A brief overview of the interplay between notions of res

judi cata and the binding effect of a confirmed plan is contained

2 Subsections (d)(2) and (d)(3) are not relevant to the
tant case. The legislative history to subsection 1141(a) does
tle nore than restate the | anguage used in the Code.
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in Collier on Bankruptcy and provi des a good background for this
revi ew of applicable case |aw.
Collier states in pertinent part:

Section 1141(a) of the Code has the sane effect
as Sections 224(1), 367(1]) and 473(1) of the
Bankruptcy Act in that a plan is binding upon all
parties once it is confirnmed and all questions which
coul d have been rai sed pertaining to such plan are res
judicata. ... Subject to conpliance wth the
requi renents of due process under the Fifth Amendnent,
a confirmed plan of reorganization is binding upon
every entity that holds a claim or interest even
though a holder of a claim or interest is not
schedul ed, has not filed a claim does not receive a
di stribution under the plan, or is not entitled to
retain an interest under such plan....

Unli ke Chapter X of the Bankruptcy Act, there is
no "final decree" in a Chapter 11 case and a fina
order of confirmation termnates all rights of hol ders
of clains and interests except as otherw se provided
for in the plan or the order confirmng the plan,
subject to revocation of the order of confirmation
pursuant to section 1144.

The bi ndi ng ef fect of the plan may be conpared in
result with entry of an order of adjudication under
t he Bankruptcy Act and an order of relief in a chapter
7 case under the Code. Such an order is a judgnent in
rem a determination of the debtor's status as a
bankrupt or chapter 7 debtor, as the case may be, and
is binding on all parties in interest, whether or not
they have appeared to contest entry of the order.
Simlarly, an order confirmng a planis a judgnent in
remin the sense that it is a determ nation of the
rights and liabilities created by the plan binding
upon all parties ininterest, whether or not they have
appeared in the case.

The scope of the doctrine of res judicata in the
context of a reorganization plan is best illustrated
by the Suprenme Court's decision in Stoll wv.
Gottlieb.... The Court did not express an opinion as
to whether the bankruptcy court had jurisdiction to
rel ease the guarantor's obligation, in the first
i nstance, but supported the conclusiveness of the
order approvi ng the plan, even after assum ng t hat the
| ower court did not have jurisdiction of the subject
matter of the order (ie. the release in the
reorgani zati on case of a guarantor in respect of its
guarantee of the debtor's obligations)....

Thus, in the absence of an allegation of fraud in
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obtaining the judgnment, the Supreme Court held that
the doctrine of res judicata applied with respect to
matters which are covered by a plan of reorgani zation
confirmed by final order of a bankruptcy court.

5 L. King, Collier on Bankruptcy, § 1141.01, 1141-4 -- 1141-9
(15th ed. 1993).

As indicated in Collier, the genesis of the law in this
area is in both the former Bankruptcy Act and the case of Stol

v. CGottlieb, 305 U.S. 165 (1938). Also as indicated in Collier,

t here have been few changes, none of them substantive, between
the treatnent afforded a confirnmed plan in the Bankruptcy Act
and the present Code.

The Suprene Court established the res judicata effect of a
confirmed plan when it stated:

Every court in rendering judgnent tacitly, if not
expressly, determines its jurisdiction over the
parties and the subject matter. An erroneous
affirmative conclusion as to the jurisdiction does not
in any proper sense enlarge the jurisdiction of the
court until passed upon by the court of |ast resort,
and even then the jurisdiction beconmes enlarged only
fromthe necessity of having a judicial determnation
of the jurisdiction over the subject nmatter. Wen an
erroneous judgnment, whether from the court of first
i nstance or fromthe court of final resort, is pleaded
i n anot her court or another jurisdiction the question
i s whet her the former judgnent is res judicata. After
a Federal court has decided the question of the
jurisdiction over the parties as a contested issue,
the court in which the plea of res judicata is nmade
has not the power to inquire again into that
jurisdictional fact. W see no reason why a court in
the absence of an all egation of fraud i n obtaining the
judgnment, shoul d exam ne again the question whether
the court making the earlier determ nation on an
actual contest over jurisdiction between the parties,
did have jurisdiction of the subject matter of the
l'itigation.



Stoll v. CGottlieb, 305 U. S. at 171-172.°

According to the Supreme Court, all issues regarding a plan
of reorgani zation are resol ved, either explicitly or inplicitly,
by entry of the order of confirmation. [d. Following Stoll,
courts have drawn upon the binding res judicata effect of a
confirnmed plan in a variety of contexts and in response to
al l egations of both procedural and substantive errors made by
the court confirmng the plan. There is a wealth of authority
on this issue, with little disagreenent anong the circuits.

In the case of Anerican Surety Co. of New York v. Cora

Gabl es First National Bank (Matter of Constructors of Florida,

Inc.), 349 F.2d 595 (5th Gir. 1965) the Fifth Crcuit® held that
where a plan of reorganization left the determ nation of the
validity of a bank's lien up to state court action, and the bank
did not appeal the order confirm ng the plan or object to the
pl an, the bank was bound by the terns of the plan. [d. at 601.
In doing so, the court identified the two main rul es contained

in the doctrine of res judicata:

® The Suprene Court has both affirnmed and limted the hol ding
of Stoll v. Gottlieb in a recent opinion. In Hollywell Corp. v.
Smith, 112 S.C. 1021, 117 L.Ed.2d 196 (1992) the Court stated that
while a confirnmed plan binds all creditors wth preconfirmation
clainms, a plan could not bind creditors with postconfirmation
clainms. Therefore, the trustee of the estate was forced to nake
tax returns as the assignee of the property of the estate in trust
despite the fact that the plan was silent about the paynent of
estate incone tax. The binding effect of a plan has accordingly
been limted to preconfirmation cl aimns.

“ All decisions of the former Fifth Grcuit handed down prior
to October 1, 1981, are binding upon courts in the Eleventh
Crcuit. Bonner v. Gty of Prichard, 661 F.2d 1206, 1209 (11th Cr
1981) (en banc).




(1) The final judgnent or decree of a court of
conpetent jurisdiction upon the nerits concl udes the
parties and their privies to the litigation, and
constitutes a bar to a new action or suit upon the
same cause of action either before the sane or any
other tribunal.?

(2) Any right, fact or matter in issue and directly
adj udi cat ed, or necessarily involved in the
determ nation of an action before a conpetent court in
whi ch a judgnent or decree has been rendered upon the
merits, is conclusively settled by the judgnent
t herei n and cannot again be |litigated between t he sane

®> There is sone disagreenent on the issue of whether res
judicata applies to challenges brought before the court which
confirmed the plan. The Fifth Crcuit, binding on this Court,
seens to say that res judicata applies to clains already
adj udi cat ed wherever they nmay be brought. Constructors at 599-600.
However, some courts hold that res judicata only applies to
chal | enges ot her than appeal s brought before courts other than the

court originally rendering the decision. See Bill Roderick
Distributing, Inc. v. A J. Mackay Co. (In re A J. Mackay Co.), 50
BR 756 (D. Uah 1985); Broadcast Capital, 1Inc. v. Davis

Broadcasting, Inc. (In re Davis Broadcasting, Inc.), 169 B.R 229
(Bankr. MD. Ga. 1994), rev'd on other grounds, In re Davis
Broadcasting, Inc., No. 94-42-CO., slip op. at 2 (MD. Ga. Aug. 1,
1994). The rationale for this holding is that chall enges brought
before the court confirmng the plan are direct attacks, whereas
chal | enges brought before another court are collateral attacks.
This rationale does not take into account the |anguage used in
Constructors stating that res judicata applies to actions brought
before the court confirmng the plan or any other court, and is
belied by the definition assigned to "coll ateral attacks" which was
provided by the Fifth Grcuit in Mller v. WMinhard-Comrerci al
Corp., 462 F.2d 358 (5th Gr. 1972). In Mller, the court stated
that "[e]ven though an action has an independent purpose and

contenpl ates sone other relief, it is a collateral attack if it
must in sone fashion overrule a previous judgnent.... The suit
obvi ously turns upon what could or should have happened in the
bankruptcy proceedi ng. It is specious to argue that Mller's

actionin fraud is unrelated or only coincidentally related to the
nerits of the bankruptcy proceeding." Mller at 360. \Wile res
judi cata does indeed apply in the context of collateral attacks on
an order confirmng a plan, the definition of what constitutes a
collateral attack in this circuit is nuch broader than that
afforded by the courts in Davis Broadcasting and A.J. WMackay.
Direct attacks, on the other hand, should be characterized as
attacks which seek relief from the order confirmng the plan
pursuant to those provisions of the Bankruptcy Code and Rules
al l owi ng such relief.
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parties and their privies, whether the claim denand,

pur pose or subject-matter of the two suits is the sane

or not.

The principle of the first ruleis referred to as

“bar by former judgnent,' and the second as

“concl usi veness of judgnent.'

d. at 599-600 (enphasis added).

An order confirmng a plan of reorgani zati on possesses al
the requisite elenents of common |law res judicata. [d. Thus,
the Fifth Crcuit has determned as early as 1965 that the
doctrine of res judicata applies to all clains dealt with in a

confirmed plan of reorganization. See also NCL Corp. v. Lone

Star Building Centers (Eastern) Inc., 144 B.R 170 (S.D. Fla.

1992); Nordberg v. Arab Banking Corp. (In re Chase & Sanborn

Corp.), 127 B.R 903 (Bankr. S.D. Fla. 1991).
The Fifth Crcuit el aborated upon the res judicata effect
of a confirmed plan of reorganization in the case of Mller v.

Mei nhard- Commercial Corp., 462 F.2d 358 (5th Gr. 1972). In

MIler an unsecured creditor brought an action after
confirmation of the plan against a secured creditor alleging
fraudul ent representations at the creditor's neeting. The court
hel d that the doctrine of res judicata applied to the unsecured
creditor's clainms, and affirmed the dism ssal of the action.

The court in Mller noted that although the unsecured
creditor did not accept the plan, it did have notice of the
proceedi ngs and participated in them |1d. at 360. The court
st at ed:

An arrangenent confirnmed by a bankruptcy court has t he
effect of a judgnent rendered by a district court,

11



[citing Stoll v. GCottlieb], and any attenpt by the
parties or those in privity with themto relitigate
any of the matters that were rai sed or coul d have been
raised therein is barred under the doctrine res
judicata. [citations omtted].

ld. at 360; Reese v. AKAlI Anerica Limted, 19 B.R 83 (S.D. Fla.
1982).

The I RS contends that the provisions of Debtor's Plan
calling for lien stripping are contrary to the Suprene Court's

holding in Dewsnup v. Timm The binding effect of a confirned

plan of reorganization is such that res judicata applies even
when t he pl an contai ns provi sions which are arguably contrary to
applicable | aw. Consequently, challenges to a confirned pl an of
reorgani zation which allege that the plan is contrary to
appl i cabl e | aw, either bankruptcy or otherw se, are bound to be
unsuccessful .

In Republic Supply Co. v. Shoaf, 815 F.2d 1046 (5th Cr.

1987) the creditor attenpted to pursue the debtor's guarantors
despite provisions of a plan which rel eased the guarantors of
liability. The creditor argued that because that provision of
the plan was contrary to applicable law, the court should
interpret the plan to delete the offending provisions.
Addr essi ng these contentions, the court stated:

Regar dl ess of whether that provision [of the plan] is
inconsistent with the bankruptcy laws or within the
authority of the bankruptcy court, it is nonetheless
included in the Plan, which was confirmed by the
bankruptcy court wthout objection and was not
appeal ed. Republic, in effect, is now seeking to
appeal the confirmed Plan and asking us to review it
onits nmerits. Questions of the propriety or legality
of the bankruptcy court confirmation order are indeed
properly addressable on direct appeal. Republ i c,
however, is now foreclosed fromthat avenue of review

12



because it chose not to pursue it. The issue before
us in this appeal is the application, not the
interpretation, of the Plan.

Republic Supply at 1050.

Therefore, the contents of a plan of reorgani zati on may not
be chall enged on the grounds that the plan's provisions are

contrary to applicable | aw absent an appeal. Laing v. Johnson

(Inre Laing), 10th Gir., 1994, _ F.3d ___ (No. 93-5267, Aug.

8, 1994)(stipulation of nondischargeability of debt nmade in a
confirmed Chapter 11 plan could not be relitigated upon

conversion of case to Chapter 7); Wallis v. Justice Qaks 11,

Ltd. (In re Justice Oaks Il, Ltd.), 898 F.2d 1544 (11th Gr.

1990), cert. denied, 498 U S 959, 111 S. C. 387 (1990) (order

confirmng a plan of reorganization is entitled to preclusive
effect on all clains or issues which were raised or could have

been raised in the confirmtion proceedi ngs); Howe v. Vaughn (In

re Howe), 913 F.2d 1138 (5th Cir. 1990)(debtors could have
brought lender liability claims in a previous bankruptcy case
whi ch concluded in a confirnmed plan, so res judicata applied to

bar clainms after confirmation); North Al abanma Anesthesi ol ogy

Goup, P.C. v. Zickler (In re NorTH ALABAMA ANESTHESI OLOGY GRrOUP,

P.C), 154 B.R 752 (N.D. Ala. 1993)(plan rel easi ng nondebt or
guarantors was binding on creditors as res judicata); Martin v.

United States (In re Martin), 150 B.R 43 (Bankr. S.D. Cal

1993) (I RS bound by debt collection procedures of plan even

t hough debt was nondi schargeable); In re Mussa, 95 B.R 449

(Bankr. N.D. Tex. 1989) (provisions of plan preenpts tinme limts

13



of Fed. R Bankr.P. 4004(a)); Wayne H. Coloney Co., Inc. v. United

States (In re Wayne H Coloney Co., Inc.), 89 B.R 924 (Bankr.

N. D. Fla. 1988) (al t hough debt or cannot normal |y sever and assune
part of a contract and reject the remainder, if the confirmed
plan so provides, res judicata precludes challenge); Gty

Nati onal Bank of Mam Vv. GCeneral Coffee Corp (In re Cenera

Coffee Corp.), 85 B.R 905 (Bankr. S.D. Fla. 1988) (questions of

court's authority to enter confirmation order is res judicata);

In re 12th & N Joint Venture, 63 B.R 36 (Bankr. D.D.C
1986) (jurisdictional provisions of a plan preenpts term nation

of the automatic stay); Inre St. Louis Freight Lines, Inc., 45

B.R 546 (Bankr. E.D. Mch. 1984)(plan is binding on creditors
receiving |l ess under the plan than legally entitled to); But see

Union Carbide Corp. v. Newboles, 686 F.2d 593 (7th Gr

1982) (court did not have authority to discharge guarantors of
obligations despite provision in plan; res judicata was not

di scussed in the opinion); In re Davis Broadcasting, Inc., No.

94-42-CAL, slip op. at 2 (MD. Ga. Aug. 1, 1994)(sane).

Accordi ngly, both applicable provisions of the Bankruptcy
Code and Rules, and case |aw precedent provide that orders
confirm ng plans of reorganization are binding on all clains
which were, or could have been, raised at the confirmation

heari ng. °

® The result is the sane in the context of confirmed Chapter
13 plans. I n re Eason, No. 91-70109, slip op. at 9 (Bankr. MD. Ga.
Aug. 2, 1994); Mtter of Battle, 164 B.R 394 (Bankr. MD. Ga.
1994); In re Duke, 153 B.R 913 (Bankr. N.D. Ala. 1993).
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The grounds by which a confirmed pl an may be attacked ot her
than by direct appeal are provided for in the Code and Rul es.
Under section 1144 of the Bankruptcy Code, orders confirmng a
pl an of reorganization can only be revoked if the order was
procured by fraud.’” Pursuant to Fed.R Bankr.P. 9024,% Rule 60
of the Federal Rules of Civil Procedure applies to cases under

Title 11. Under Rule 60(b),° relief from an order can be

" Section 1144 of the Bankruptcy Code provides:

On request of a party in interest at any tinme before 180
days after the date of the entry of the order of
confirmation, and after notice and a hearing, the court
may revoke such order if and only if such order was
procured by fraud. An order under this section revoking
an order of confirmation shall---

(1) contain such provisions as are necessary

to protect any entity acquiring rights in good

faith reliance on the order of confirmation;

and

(2) revoke the discharge of the debtor.

11 U.S.C. § 1144 (Law. Co-op. 1994).

8 "Rule 60 F.R Civ.P. applies in cases under the Code except

that...(3) a conplaint to revoke an order confirmng a plan may be
filed only within the tine allowed by 8 1144, § 1230, or 8§ 1330."
Fed. R Bankr.P. 9024 (Law. Co-op. 1994).

° Rule 60(b) provides:

(b) M stakes; Inadvertence; Excusable Neglect; Newy
Di scovered Evidence; Fraud, Etc. On notion and upon such
terms as are just, the court nay relieve a party or a
party's legal representative from a final judgnent,
order, or proceeding for the followi ng reasons: (1)
m st ake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence
coul d not have been discovered in tinme to nove for a new
trial under Rule 59(b); (3) fraud (whether heretofore
denom nated intrinsic or extrinsic), msrepresentation,
or ot her m sconduct or an adverse party; (4) the judgnent
is void; (5) the judgnent has been satisfied, rel eased,
or di scharged, or a prior judgnment upon which it is based
has been reversed or otherw se vacated, or it is no
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obtained for (1) mstake; (2) newy discovered evidence; (3)
fraud; (4) the judgnent is void; (5) the judgnment has been
satisfied, precedent reversed, or equities prevent prospective
application; (6) any other reason justifying relief from
judgnment. Rule 60(b) gives the bankruptcy court authority to
review an order of confirmation under those grounds. Southmark

Properties v. Charles House Corp., 742 F.2d 862 (5th Cir.

1984) (final judgnents, even if incorrect, are not open to
collateral attack, but relief is available for fraud, m stake,

etc.); In re Rankin, 141 B.R 315 (Bankr. WD. Tex. 1992);

United States v. Poteet Construction Co., Inc. (In re Poteet

Construction Co., Inc.), 122 B.R 616 (Bankr. S.D. Ga. 1990).1'

Taking the Stoll, Constructors, and MIler cases together,

res judi cata applies to actions on clains dealt with in the plan
brought before the court confirm ng the plan or any other court
if the action nust in sonme fashion overrul e the order confirmng
the plan of reorganization. Direct attacks on an order of

confirmati on are avail able only on those grounds provided in the

|l onger equitable that the judgnent should have
prospective application; or (6) any other reason
justifying relief fromthe operation of the judgnent....

F.R Cv.P. 60(b) (Law. Co-op. 1994).

0 Addi tional grounds are suggested in In re Mseley, 74 B.R
791 (Bankr. C.D. Cal. 1987). The Mosel ey court suggests that plans
may be attacked by "(1) appeal of the confirmation order; (2)
notion to alter or amend the order, including a notion for
reconsideration or for rehearing; (3) notion to dism ss the case;
(4) notion to correct a clerical m stake; (5) adversary proceedi ng
to revoke confirmation; (6) notion to set aside the confirmtion on
due process grounds; (7) notion to nodify the Chapter 13 plan."
ld. at 798.
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Code and Rul es, and under due process notions pursuant to the
Fifth Amendnent.* Al other attacks are collateral, and as
such, are prevented by res judicata. Creditors wishing to
attack provisions of the plan as contrary to applicable |aw
should object to the plan at confirmation. "Havi ng obj ected
tinmely, it is also incunbent on the objecting creditor if the
objection is denied in the bankruptcy court to take a direct
appeal of that order of denial. The point is that only a direct
attack is available and collateral attack is wunavailable."
Collier, ¥ 1141.01 at 1141-9 n. 17(a).

Pursuant to the above cited case |aw, the contents of the
Pl an of Reorgani zation are binding on all clains as to both the
I RS and Debtor. Debtor's Plan of Reorganization at paragraph
10.6 calls for lien stripping. The IRS does not allege fraud
under 11 U . S.C. 8§ 1144 or any other grounds for relief fromthe
order of confirmation under F.R Cv.P. 60(b). Rat her than
attenpting a direct attack on the confirnmed Plan, the IRS
attenpts to challenge the Plan by a collateral attack on the
"jurisdiction" of the Court. Such attacks are barred by res
judicata. The only renmaining consideration is due process.

Lack of due process nay invalidate actions taken to alter
t he secured status of a creditor where the creditor has received

i nsufficient notice. See e.qg. Southtrust Bank of Al abama v.

1 See Inre Auto Wst, Inc., 43 B.R 761 (C.D. Uah 1984) (pl an
reorgani zation did not prevent debtor from pursuing an

undi scl osed chose in action against a creditor who was not treated
or mentioned in the plan); Inre R deout, 86 B.R 523 (Bankr. N. D
Ohi o 1988).
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Thomas (In re Thomas), 883 F.2d 991 (11th Cr. 1989). Due

process within the Bankruptcy Code is determned initially by
reference to the rules of construction within the Code. Section
102 sets forth the requirenment of notice and a hearing as
fol | ows:

(1) "after notice and a hearing”, or a simlar phrase-
(A means after such notice as 1is
appropri ate in t he particul ar
ci rcunst ances, and such opportunity for a
hearing as i s appropriate in the particul ar
ci rcumst ances; but
(B) authorizes an act wthout actual
hearing if such notice is given properly
and if--

(i) such a hearing 1is not
requested tinmely by a party in
i nterest; or

(ii) there is insufficient tine
for a hearing to be commenced
bef ore such act nust be done, and
the court authorizes such act;

11 U.S.C. § 102(1) (Law. Co-op. 1994).

The phrase "notice and a hearing”" is a flexible concept
within the Code, and requires only "such notice as is
appropriate in the particular circunstances..."”. 11 US. C 8§

102(1); Matter of Pence, 905 F.2d 1107, 1109 (7th Cr

1990) ("Due process does not always require formal, witten
notice of court proceedings; informal actual notice wll
suffice.").

The general rule regarding notice and due process was

summari zed by the court in the case of In re Mseley, 74 B.R

791 (Bankr. C.D. Cal. 1987) as foll ows:
The notice requirement has two elenents. First, the
notice nust be given in such a manner that it is
reasonably cal cul ated to reach its i ntended audi ence.
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Second, the content of the notice mnust reasonably
inform the recipient of the nature of the upcom ng
pr oceedi ng.

Id. at 801, citing Drabkin v. Mdland-Ross (In re Autotrain),
810 F.2d 270, 278 (D.C.Cr. 1987).

Expoundi ng upon the issue, the court in In re Basham 167

B.R 903 (Bankr. WD. M. 1994) stated that the contents of
adequate notice nust be "reasonably cal cul ated, under all the
ci rcunstances, to apprise interested parties of the pendency of
the action and afford them an opportunity to present their

obj ections.” ld. at 907, citing Milane v. Hanover Bank &

Trust, 339 U S. 306, 70 S.Ct. 652 (1950). The court in Basham
went on to state:

Looking to the contents of the notice to determne if
the notice is reasonably calculated, under the
circunstances, to apprise interested parties that
their rights may be nodified, is a flexible approach
that enconpasses the totality of the circunstances

presented in each case. Such approach allows the
Court to consider a creditor's sophistication, the
anount of their involvenent in the bankruptcy

proceeding, as well as, that creditor's reliance on
the clains all owance procedures as denonstrated by a
proof of claimfiled before plan confirmation.
Basham at 908.
The general rule regarding notice takes into account the
notion that "unless action is taken to avoid a lien, it passes

t hrough a bankruptcy proceeding."” Matter of Pence at 1109

citing In re Tarnow, 749 F.2d 464 (7th Cr. 1984). In Pence,

the court allowed a confirned plan to void a security interest
inthe debtor's residence in exchange for other property. 1In so
doing, the court characterized the rule regarding due process
and the terns of a confirnmed plan as follows:
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In the cases where the courts have allowed a lien to
survi ve bankruptcy proceedi ngs despite provisions in
a reorgani zation plan to the contrary, the plan did
not allow for any paynent of the secured claim-
typically where the secured creditor did not file a
proof of claim and the plan provided only for the
paynment of “allowed secured clains'. [citation
omtted]. It is a very different matter where the
plan treats the secured claimin a fair and equitable
manner, providing for full paynment of the debt.

Id. at 1110.
The res judicata effect of a confirnmed plan therefore
depends upon whether the claimin question is provided for in

t he plan. Thus, in the case of In re Thomas, the Eleventh

Circuit held that the Bankruptcy Code does not extinguish alien
where the secured creditor neglected to file a claim and the
debtor failed to "provide for" the creditor in the confirnmed
plan. [d. at 998. A plan does not "provide for" paynent on a
debt where no paynents are made on the value of a creditor's

interest in collateral. In re Duke, 153 B.R at 920. Were a

creditor has failed to file a claim and where the debtor al so
fails to provide for the claimin the plan of reorganization,
due process will prohibit the vesting of the property in the
debtor free and clear of the creditor's interest.* Thomas at
996- 999.

In re Thomas is readily distinguishable fromthe case at

bar. Unlike the creditor in Thomas, the IRS has filed clains in

2.Of central inportance to the court's holding in Thonmas was
the fact that under Al abana | aw, the debtor held only a possessory
interest in the property, and the debtor could not inprove its
position by forcing the release of the lien nerely by "passing
[their] property through the estate.” Thomas at 998, quoting In re
Honaker, 4 B.R 415, 416-417 (Bankr. E.D. Mch. 1980).
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this case. Al so unli ke Thomas, the IRS is provided for in
Debtor's Plan. Debtor has provided for the paynent of the IRS s
claim as a secured claim to the full extent of the IRS s
interest in the estate's interest in the property. In light of
the fact that the property was found by the Court to be fully
encunbered by senior liens, such secured claimis zero. This
does not nean that Debtor will not nmake paynents upon the IRS s
claim Despite the fact that the I RS does not have a secured
claimin this case, the IRS's claimw |l be paid in full under
Debtor's Plan as an unsecured claim Such treatnent is fair and
equitable in light of the value of the property and the bindi ng
effect which Congress intended for a plan of reorganization
The IRS is "provided for" in Debtor's Pl an.

The El eventh Circuit has al so di scussed due process and t he
nodi fication of a creditor's claimin the cases of Forenpst

Fi nanci al Services Corp. v. Wite (In re Wite), 908 F.2d 691

(11th Cr. 1990) and Green Tree Acceptance, Inc. v. Calvert (In

re Calvert), 907 F.2d 1069 (11th Cr. 1990). In Wiite, the

court held that the bankruptcy court coul d not review a proof of
claim sua sponte where no party sought determ nation of the
creditor's secured status, and the creditor was not provided
with notice of the court's actions. In Calvert, the court held
that a notice of confirmation hearing which stated that the
court "may" hear evidence on claimvaluation did not constitute
adequate notice to the creditor that its rights nmay be al tered.

Bot h White and Cal vert are di stinguishable fromthe case at
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bar in that they address procedural errors nade by the
bankruptcy court prior to confirmation which resulted in a
deni al of due process. In both cases, the bankruptcy court
altered the treatnment afforded the creditor in the debtor's
proposed plan prior to confirmtion. In both cases, the
bankruptcy courts altered the secured clains wthout notifying
the creditors, and then confirnmed the plans w thout further
notice under terns directly tied to those findings. Rather than
reviewi ng the plan, the appellate courts reviewed the procedure
precedi ng confirmation of the plan.

Nei t her White nor Cal vert addressed the concerns which are
before this Court. It is the Plan which dictates the treatnent
of the IRS claim not a preconfirmation action taken by the
Court without notice. To state that a debtor's plan nust
provide for a creditor's claimin the sane manner as the claim
was filed ignores section 1123(b) (1) of the Code, which provides
that a plan may "inpair or | eave uni npaired any cl ass of cl ains,
secured or unsecured, or interests...". 11 U S.C 8§ 1123(b)(1)
(Law. Co-op. 1994). The only procedure which is rel evant, and
for which due process is a concern, is that notice required to
make the I RS aware of the contents of Debtor's Pl an.

In the present case, the IRS had actual notice of the
contents of Debtor's Plan. The IRS was on notice of both the
valuation of Debtor's property and the senior |iens of Bank
Sout h and Farnmers and Merchants Bank. The I RS was provided with

copies of the Disclosure Statenent and the Plan which proposed
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tolimt all secured clains to the value of the property. The
| RS had notice that all parties would be bound by the terns of
the confirmed Plan. Debtor's Plan put the IRS on notice that
the confirmation of the Plan would reduce a creditor's security
interest to the value of the collateral. The Court finds that
the IRS had the opportunity to object to its treatnent under
Debtor's Chapter 11 Plan at the confirmation hearing. No such
obj ection was filed. Due process as to the IRS s treatnent
under the Plan has been satisfied.

Just as the Suprene Court in Stoll found that the
bankruptcy court inplicitly determned it had jurisdiction to
rel ease a guarantor, this Court found that the Plan conplied
with the applicable provisions of Title 11. 11 U S C 8§
1129(a)(1). In fact, the order confirmng Debtor's Plan
explicitly states as nuch. The |IRS has not appealed the
confirmation order, and the deadline for appeal s passed i n March
of 1994. This Court finds that the IRSis bound by the terns of
the confirmed Plan of Reorganization. Debtor's notion for
summary judgnment pertaining to the "stripped" status of the IRS
lien will be sustained. The IRS s notion for summary judgnent
inthis regard will be denied.

Fi ndi ng that Debtor's Pl an provides for |lien stripping, and
that the IRSis now precluded fromchal | engi ng those portions of
the Plan, does not end this Court's inquiry. Debtor also seeks
to obtain an order fromthis Court directing the IRS to rel ease

its liens. Upon review of Debtor's Plan of Reorgani zation, the
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Court notes that the Plan is silent as to when the IRS shal
release its liens. In order to deternmine if Debtor is entitled
to such an order, the Court nust first review applicable
portions of the Bankruptcy Code.

Initially, the Court notes that the Bankruptcy Code at
section 1141(c) addresses the effect of the order of
confirmation upon a creditor's prepetition interests. That
portion of the Code provides:

) Except as provided in subsections (d)(2) and
)(3) of this section and except as otherw se
ovided in the plan or in the order confirmng the
pl an, after confirmation of a plan, the property dealt
with by the plan is free and clear of all clains and

interests of creditors, equity security holders, and
of general partners in the debtor.

(c
(d
pr

11 U.S.C. § 1141(c) (Law. Co-op. 1994).

Unl ess ot herw se provided for in the plan, the | anguage of
section 1141(c) calls for the voiding of interests on property
dealt with under the plan upon confirmation. The interpretation
of this Code section has sparked a debate over whether alienis
an "interest" within the neaning of section 1141(c).*® The

leading case in this jurisdiction addressing this issue is

Rel i han v. Exchange Bank, 69 B.R 122 (S.D. Ga. 1985). In that

case, the court found that alienis not an interest within the

3 See Relihan v. Exchange Bank, 69 B.R 122 (S.D. Ga.
1985) (where no party takes affirmative steps to avoid a lien, the
lien will not be voided by section 1141(c)); In re Electronics &
Metals I ndustries, Inc., 153 B.R 36 (Bankr. WD. Tex. 1992) (sane);
In re Snedaker, 39 B.R 41 (Bankr. S.D. Fla. 1984)(sane); contra In
re Penrod, 169 B.R 910 (Bankr. N.D. Ind. 1994); In re Henderberg,
108 B. R 407 (Bankr. N.D.N. Y. 1989); Mnstar v. Pl astech Research,
Inc. (Inre Arctic Enterprises, Inc.), 68 BBR 71 (D. Mnn. 1986).
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meani ng of section 1141(c). Rather, in keeping with along line
of cases beginning with the Suprene Court's decision in Long v.
Bul lard, 117 U. S. 617, 6 S.C. 917 (1886), the court found that
liens will pass through bankruptcy unaffected unless a party
takes affirmative steps to challenge such lien. [d. at 126

citing Matter of Tarnow, 749 F.2d 464 (7th Cr. 1984).

In the matter before this Court, Debtor has taken
affirmative steps to reduce the IRS s secured status
commensurate with the val ue of the property and the interests of
those creditors with liens senior to the lien asserted by the
| RS. However, under the rationale of Relihan, alien is not an
interest wwthin the neaning of 11 U S.C. 8§ 1141(c). Therefore,
it must follow that the release of the IRS |lien cannot be
acconpl i shed pursuant to section 1141(c) of the Bankruptcy Code.
Any such release nust depend upon the operation of section
506(d) of the Code.

Section 506 of the Bankruptcy Code provides the statutory
authority for reduction of a creditor's |ien comensurate with
the value of the property and the bankruptcy estate's interest
in the property. Such a procedure has been dubbed "lien
stripping” by courts addressing the effect of section 506.
Rel evant portions of section 506 are as foll ows:

(a) An allowed claimof a creditor secured by a lien

on property in which the estate has an interest, or

that is subject to setoff under section 553 of this

title, is a secured claimto the extent of the val ue

of such creditor's interest in the estate's interest

in such property, or the extent of the anpunt subject

to setoff, as the case may be, and is an unsecured

claimto the extent that the value of such creditor's
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interest or the anmount so subject to set off is |less

t han the anmpbunt of such allowed claim..

(d) To the extent that a |ien secures a cl ai magai nst

t he debtor that is not an all owed secured claim such

lien is void, unless--

(1) such claim was disallowed only under
section 502(b)(5) or 502(e) of this title;
or

(2) such claimis not an allowed secured
claimdue only to the failure of any entity
to file a proof of such clai munder section
501 of this title.

11 U.S.C. §8 506(a) and (d) (Law. Co-op. 1994).

Section 506(a) states that to the extent that a creditor's
secured claimis of an anmount greater than the value of the
property, the creditor's claimis divided into two clains: a
secured claimto the extent of the estate's interest in the
property, and an unsecured claim for the remainder. Section
506(d) states that to the extent that a lien secures a claim
whi ch i s not deened secured by operation of the Code, that lien
is void. Lien stripping cones about when a creditor's claimis
bi furcated pursuant to section 506(a) into secured and unsecured
portions, and the lien securing the claim voided pursuant to
section 506(d) to the extent that the lien is in excess of that
amount of the claimwhich is deened secured.

The Suprene Court in Dewsnup v. Ti mmaddressed the i ssue of

whet her a debtor may " strip down' a creditor's lien on rea

property to the value of the collateral, as judicially

determ ned, when that value is | ess than the anmount of the claim

secured by the lien.” 1d. at 775. The Court began with the

prem se that because the parties disagreed about the nmeani ng of

section 506, the statute was anbiguous. 1d. at 777-778. The
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Court reasoned that the term "all owed secured clainf as it is
used in section 506(d) need not be defined in accordance with
section 506(a). I1d. at 778. The Court identified the pre-Code
rule that a "creditor's lien stays with the real property until
the foreclosure.” Id. at 778. According to the majority
opinion, "[a]part from reorganization proceedings [citation
omtted] no provision of the pre-Code statute permtted
i nvol untary reduction of the anbunt of a creditor's lien for any
reason ot her than paynent on the debt." 1d. at 779. The Court
went on to state that since Congress nmade no explicit statenent
that it intended to revise pre-Code law, the Court would
interpret section 506 in light of such previous law. [d. at
779. The Court concluded that debtors in a Chapter 7
| i qui dati on case cannot strip down a creditor's |ien pursuant to
section 506 of the Code.

It is inmportant to note that Dewsnup v. Tinmwas a Chapter

7 case. The Court limted its holding and, arguably, its
rationale, to the application of section 506 to those cases
under Chapter 7 when it stated:

Hypot heti cal applications that cone to m nd and those

advanced at oral argunents illustrate the difficulty
of interpreting the statute [section 506] in a single
opinion that would apply to all possible fact

situations. W therefore focus upon the case before
us and allow other facts to await their |egal
resol uti on on anot her day.
ld. at 778.
The net hodol ogy and anal ytical prem ses which lead to the

Court's conclusion have been questioned and t horoughly anal yzed
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in the dissenting opinion filed by Justice Scalia as well as by
subsequent courts interpreting the seemngly unanbiguous

statutory | anguage of section 506. See Dewsnup v. Timm 112

S.Ct. at 779 (Scalia, J., dissenting); Dever v. Internal Revenue

Service (In re Dever), 164 B.R 132 (Bankr. C. D. Cal. 1994);

Taffi v. United States (In re Taffi), 144 B.R 105 (Bankr. C. D

Cal . 1992), rev'd on other grounds Taffi v. United States (Inre

Taffi), 72 AF.T.R 2d 93-6607 (C.D. Cal. 1993). However, the
cow is, so to speak, out of the barn. Courts in the wake of
Dewsnup are forced to either duplicate a questionable rationale
and disregard accepted canons of interpretation, or disregard
the rationale in favor of divining the Suprenme Court's concerns
and giving full force and effect to the |aws of Congress. The
goal of courts of the United States must be to simultaneously
give effect to both the | aws of Congress and the concerns which

spawned the nmajority opinion in Dewsnup v. Tinm

Courts have split in the wake of Dewsnup v. Tinmm on the

i ssue of whether lien stripping is perm ssable in a case under
Chapter 11. The split is largely the result of the apparent
willingness of sone courts to accept the Supreme Court's

invitation to limt Dewsnup v. Timmto cases under Chapter 7

ld. at 777-778. Several courts have refused the invitation

See Taffi, 144 B.R at 113; In re Blue Pacific Car Wash, 150

B.R 434 (WD. Ws. 1993). After all, section 506 applies
equally to all chapters of the Bankruptcy Code. 11 U S.C 8§
103(a). As the court in Taffi stated:
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Nowhere in Dewsnup can | find the conclusion that
506(d) neans one thing in chapter 11 and another in
chapter 7. It should also be noted that to construe

a section of chapter 5 of the Bankruptcy Code to have

a different nmeaning in chapter 7 than it has in

chapter 11 would involve the same faulty statutory

anal ysis engaged in by the Dewsnup mmjority and

criticized in the Dewsnup di ssent.
Taffi at 114.

O her courts, accepting the Suprene Court's invitation
have opted to discount the majority's rationale in favor of
identifying the Court's concerns over lien stripping in
i quidation cases, and distinguishing themfromreorgani zation
cases. See Dever at 137-144.

In this Court's opinion, the Dever court nobst accurately

addresses the applicability of Dewsnup v. Tinmw th respect to
the provisions of Bankruptcy Code under reorgani zation cases.
Rat her than attenpting to duplicate the nethodology utilized by
the Supreme Court, analysis of section 506 in reorgani zation
cases should begin with a recognition of the result the Suprene

Court was trying to avoid in Dewsnup v. Tinm

The Dever court anal yzed the Dewsnup problem as foll ows:

This holding appears to have been driven by two
factors: (1) as a voluntary lien, the bargai ned-for
result under state |aw would have been that, if the
debtor failed to repay the loan, the |ender was
entitled to foreclose; and (2) there was no benefit
what ever realized for the estate or other creditors
fromthi s post-abandonnment voiding of the lien. Under
t he ci rcunst ances, the Suprenme Court consi dered unfair
an outcone that appeared to place all the risk of a
decline in property value on a nortgage |ender, and
none on the debtor, who would retain the upside
potential if the property |ater appreciates in val ue.
A "windfall," the Court called such a result....

If an undersecured creditor forecloses, one of two
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t hi ngs happens: either the creditor is paid in cash
the fair market val ue of the property by athird party
pur chaser, which in theory shoul d be the equi val ent of
the collateral value determ ned by the bankruptcy
court; or the creditor buys the property itself by
credit-bid if other bids at the sale are not
sufficiently attractiveto the creditor. The creditor
t hus has the choi ce of whether to forego the i medi at e
cash in favor of betting on the property's future
appreci ati on.

What disturbed the Court in Dewsnup was the debtor's
attenpt to create a third alternative in which the
creditor neither received the cash value of the
property nor the appreciation potential of ownership.
The true effect of lien-stripping in Chapter 7 cases
is to allow debtors to redeem their property at a
di scounted value by installnment paynents over a
protracted period--without giving the creditor any
choi ce whatsoever in the matter

The issue, therefore, is not really how nuch of the
claimis protected by the lien, but rather who has the
right to ownership of the asset when it |eaves
bankr upt cy. Under what conditions does the
undersecured creditor have the right to bid for
ownership of the property? Franed in this manner, the
unfairness of Chapter 7 lien-stripping lies in its
failure to require that the creditor receive the cash
value of its collateral as the price for being
deprived of its opportunity to credit-bid at a

forecl osure sale. But this is not a Section 506
failing. Oher provisions of the Code are responsible
for providing the checks and balances on |ien-
stripping.

Dever at 135.
The court concluded that wthout l|ien stripping both
congressional intent and existing portions of the Code woul d be

sacrificed.™ 1d. O particular note is the fact that Congress

% The Dever opinion is both insightful and useful in its
analysis of lien stripping in reorganization cases. The
| egislative history of Chapter 12 of the Bankruptcy Code
denonstrates that it was created in part to facilitate lien
stripping for famly farnmers. Id. at 139-140. Chapter 13
prohibits lien stripping in the case of liens upon a debtor's
princi pal residence. 11 U S.C 8§ 1322(b)(2). By inplication
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has provided the nechanism in Chapter 11 in the form of 11
U S C 8 1111(b) for undersecured creditors to opt out of the
bi furcation of its clainms under section 506(a). By making an
1111(b) election, a creditor may be treated as fully secured to
the extent of its allowed claim As the court in In re 680

Fifth Avenue Assoc., 156 B.R 726 (Bankr. S.D.NY. 1993)

expl ai ned:

[t]he fact that the 8§ 1111(b) election exists at al
presunes that debtors possess the authority under the
Code to limt secured clains to the value of the
col l ateral. The election allows an undersecured
creditor to opt out of the lien-stripping found in

8 1129 in exchange for relinquishing its deficiency
claim retaining its lien for the full anobunt of its
claim and receiving paynents totalling the entire
al | oned cl ai mand having a present val ue equal to the
secured anpunt.... [citation omtted]. If on the
contrary, the wundersecured creditor's lien were
preserved under section 1129(b) to the extent the
underlying claim were allowed, there would be no
reason to offer the undersecured creditor the 1111(b)
el ection. The lien would endure regardless of the
creditor's decision, and no "election" wuld be held
at all.

1d. at 731 n.7.
Stated sinply, to say that there is no lien stripping in Chapter
11 is to ignore the existence of section 1111(b).

The hol di ng of Dever is both conprehensive and correct in
this Court's opinion. The Dewsnup case stands for the
proposition that there can be no lien stripping w thout paynent

of the debt which is secured by the Iien. The Dewsnup probl em

liens nmay be stripped if they are not of that variety prohibited
under section 1322(b)(2). 1d. at 141. Although the matter before
the Court concerns a Chapter 11 case, the Dever court's anal ysis of
lien stripping in Chapters 12 and 13 of the Code would be
persuasive in a case under either of those chapters.
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was that the debtor attenpted to strip the creditor's lien
wi t hout either nmaking paynents on the debt or allowing the
creditor to purchase the property by credit bid and enjoy the
appreciation. Dewsnup at 777-778; Dever at 135.

I n reorgani zation cases, the lien strippingis coupled with
paynents under a plan. In reorganization cases, ownership of
the property will vest in the debtor. There is no right to
credit-bid which is lost to a lender. Unlike the creditor in
Dewsnup, creditors in reorgani zati on cases receive sonething in
exchange for the voiding of their liens: paynent obligations
under a plan of reorganization. If a creditor receives the
value of its interest in the property under a plan of
reorgani zation, the principles of Dewsnup are not viol ated and
the lien may be stri pped.

In the matter before this Court, the IRSs lien was
stripped by the order confirm ng Debtor' s Plan  of
Reorgani zation. The lien has been voided. Debtor now seeks to
obtain an order directing the IRSto release its Iiens. Nothing
in either the Code or case |aw precedent prevents this Court
fromordering a creditor to conply with the terns of the plan
and rel ease liens on a debtor's property whi ch have been voi ded.

Wil e in cases under Chapter 12 and 13 the deferral of the
order of discharge to the end of the plan may | ead a court to

postpone lien release until the conpletion of a plan,* the

15 Nationsbank, Inc. v. Holiday (In re Holiday), No. 91-10426

slip op. at 6-7 (Bankr. S.D. Ga. Mar. 29, 1993).
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di scharge in a Chapter 11 case occurs upon confirmation of a
pl an. 11 U.S.C. § 1141(d). The IRS lien was stripped at
confirmation, at the same tine as Debtor received his di scharge.
Debtor is therefore entitled to obtain an order requiring the
rel ease of the IRS lien. Summary judgnment will be entered in
favor of Debtor on the issue of the release of the IRS s |ien.
The IRS's notion for summary judgnent in this regard will be
deni ed. *°
PART 11.

The parties have also filed cross notions for sunmary
j udgnment on the i ssue of whet her Debtor may offset the asserted
claimof the IRS against a tax refund allegedly due BCCC. The
Court notes initially that Debtor's objection based on the
all eged right of setoff is not barred by res judicata because
Debtor's Plan preserved its right to challenge the IRS claimon
t hose grounds. However, because the Court finds that the
statute of Ilimtations regarding clainms for refund of
over paynents al |l egedly made by BCCC has expired, the Court will
grant the IRS's notion for summary judgnment in this respect.

The statute of limtations for filing clains for refund of
tax overpaynents is provided in the Internal Revenue Code as
fol | ows:

(a) Period of limitation on filing claim.--Claimfor

1 The priority of the IRS claimunder 11 U.S.C. § 507 is not
an issue in these proceedings. The Court expresses no opinion as
to the priority which the IRS claimoccupies for the purposes of
di stribution.
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credit or refund of an overpaynent of any tax inposed
by this title in respect of which tax the taxpayer is
required to file a return shall be filed by the
taxpayer within 3 years fromthe tinme the return was
filed or 2 years from the tine the tax was paid
whi chever of such periods expires the later, or if no
return was filed by the taxpayer, within 2 years from
the tine the tax was paid. Caimfor credit or refund
of an overpaynent of any tax inposed by this title
which is required to be paid by neans of a stanp shal
be filed by the taxpayer within 3 years fromthe tine
the tax was pai d.

26 U.S.C.A § 6511(a) (West 1989 & Supp. 1994).

The filing of a claimfor refund of an overpaynent within
the [imtations period of section 6511(a) is the only neans the
I nternal Revenue Code provides for the refund of overpaynents.

26 U.S.C. A 8 6511(b) (1) (West 1989 & Supp. 1994); United States

V. Dal m 494 U S 596, 602, 110 S . C. 1361, 1365
(1990) ("[Unless a claim for refund of a tax has been filed
within the time limts inposed by 8 6511(a), a suit for
refund...may not be maintained in any court”). The parties do
not dispute that the statute of limtations has expired. This
Court finds that Debtor has no renmedy available within the
I nt ernal Revenue Code.

Debtor clainms that wunder the doctrine of equitable
recoupnent, the statute of limtations will not prevent an
action to recover a tine barred refund. Al though this is a
correct statenent of the law, the Court finds that equitable
recoupnent is not avail able under the undisputed facts of this
case.

Equi t abl e recoupnent is an exception to the statute of
limtations contained in the Internal Revenue Code. Either an
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assessnment for deficiency or claimfor refund under equitable
recoupnment may be brought where the governnment has taxed the
same transaction under two inconsistent theories, and the
statute of |imtations would prevent an assessnent for, or

refund of, a time barred taxable event. Bull v. United States,

295 U. S. 247, 55 S. Ct. 695 (1935); Stone v. Wiite, 301 U S. 532,

57 S.Ct. 851 (1937). In the context of a suit for refund, the
taxpayer nmay seek a refund for taxes erroneously paid in a
previ ous assessnent when the governnent attenpts to tax the
transaction in question a second time under a subsequent
i nconsi stent |egal theory. Although equity is at the heart of

this doctrine, the Suprene Court in Rothensies v. Electric

Storage Battery Co., 329 U S. 296, 67 S.Ct. 271 (1946) cautioned

agai nst an overly broad application of equitable recoupnent.
The Court st ated:

The essence of the doctrine of recoupnent is stated in
the Bull case; "~Recoupnent is in the nature of a
def ense ari sing out of sone feature of the transaction
upon which the plaintiff's action is grounded.’
[citation omtted]. It has never been thought to
all ow one transaction to be offset against another,
but only to permit a transaction which is nade subj ect
of suit by a plaintiff to be examned in all its
aspects, and judgnment to be rendered that does justice
in view of the one transaction as a whol e.

Rot hensi es, 329 U. S. at 299, 67 S.Ct. at 272.

The Court reviewed the limted circunstances in which
equi tabl e recoupnent is avail able by reference to both the Bul
and Stone opinions. Justice Jackson, witing for the majority

in Rot hensi es, summari zed those cases as foll ows:

In both cases a single transaction constituted the
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t axabl e event cl ai med upon and the one considered in
recoupnent. In both, the single transaction or
taxabl e event had been subjected to two taxes on
i nconsi stent | egal theories, and what was m stakenly
pai d was recouped agai nst what was correctly due. In
Bull v. United States, the one taxable event was
recei pt by executors of a sumof noney. An effort was
made to tax it tw ce--once under the I ncone Tax Act as
incone to the estate after decedent's death and once
under the Estate Tax Act as part of decedent's gross
estate. This Court held that the anobunt of the tax
collected on a wong theory should be allowed in
recoupnent against an assessment under the correct
t heory. [footnote omtted]. In Stone v. Wite,
i kewi se, both the claim and recoupnent involved a
singl e taxabl e event, which was recei pt by an estate
of inconme for a period. The trustees had paid the
incone tax on it but this Court held that it was
taxable to the beneficiary. Assessnent against the
beneficiary had neanwhil e becone barred. Then the
trustees sued for a refund, which would inure to the
beneficiary. The Court treated the transaction as a
whol e and all owed recoupnent of the tax which the
beneficiary should have paid against the tax the
Governnent should not have <collected from the
trustees. \Watever nmay have been said indicating a
broader scope to the doctrine of recoupnent, these
facts are the only ones in which it has been applied
by this Court in tax cases.

Rot hensies, 329 U S. at 299-300, 67 S.C. at 272-273.

The Suprene Court has, therefore, limted the doctrine of
equi tabl e recoupnent to situations in which the governnent has
taxed a single transaction under two inconsistent |egal

theories. United States v. Dalm 494 U. S. at 604-606, 110 S.C

at 1366-1367. The crux of the issue is the determ nation of
what constitutes a single transaction or taxable event.
The Court finds persuasive the rationale proposed in the

case of Mann v. United States, 552 F.Supp. 1132 (N.D. Tex

1982), aff'd, Mann v. United States, 731 F.2d 267 (5th Gr.

1984). In Mann, the district court held that the limtations
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periods contained in the Internal Revenue Code "would be
under m ned unl ess t he recoupnent cl ai mcoul d be established from
proof of the transaction on which the plaintiff's claim for
refund is based (as in Bull and Stone)." Mann, 552 F. Supp. at
1141. Under this rationale, a single transaction for the
pur poses of equitable recoupnment could be denonstrated by
showi ng that the evidence necessary to establish the recoupnent
claimis the sanme as the evidence necessary to establish the
plaintiff's claim Proof of the same set of operative facts
giving rise to the inconsistent liabilities is sufficient to
show that equitable recoupnment may apply. This test is
consistent with the statenent of the Supreme Court in Bull that
recoupnent is in the nature of a defense to a claim

In the matter before this Court, the taxable events for
whi ch Debtor seeks to obtain credit against the IRS s claimin
t hi s i ndi vi dual bankruptcy case are al |l eged over paynents nmade on
BCCC s Form 941 tax obligations for the 1985 and 1986 tax years.
In order to establish this claimfor refund, Debtor would have
to present proof of overpaynents nade by BCCC in each of the
taxabl e periods of 1985 and 1986. The IRS's claimin this
bankrupt cy case does not seek to assert any tax liabilities for
either of those years. Rather, the IRS s claimis based on tax
liabilities assessed in the 1989 and 1990 tax years. Proof of
tax liabilities arising in 1989 and 1990 are wholly separate
matters from proof of overpaynents in 1985 and 1986 whi ch woul d

require separate evidence in order to establish Debtor's claim
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for refund. Debtor does not even all ege doubl e taxation under
i nconsistent legal theories, which is the heart of any
recoupnent claim Debtor's claimfor equitable recoupnent is
nothing nore than an attenpt to "allow one transaction to be

of f set agai nst another”. Rothensies, 329 U S. at 299, 67 S.Ct.

at 272. The Suprene Court has clearly stated that such an
of fset is not the substance of a claimfor equitable recoupnent.

The standards for summary judgnent articulated by the
Supreme Court in Celotex mandate granting sunmary judgnment in
favor of the IRS on this issue. The IRS has denonstrated that
its claimfiled in this case does not arise fromthe sane set of
operative facts, or transaction, as does the claimfor refund
filed by Debtor. It then fell upon Debtor to provide evidence
to establish that the sanme transaction |lead to taxation under
two inconsistent legal theories. Debtor failed to do so, but
i nstead responded that the IRS has not proved that it woul d be
i npossi ble for Debtor to recover.! This is not sufficient to
overcone a notion for sunmary judgnment under the standards of
Cel eotex. Debtor is therefore time barred from bringing this
claimfor refund pursuant to 26 U.S.C. A § 6511(a), and sumary
judgment will be granted in favor of the IRS as to the issue of
Debtor's ability to assert a claimfor refund of taxes all egedly

due to BCCC. Debtor's notion for sunmmary judgnent in this

7 Debt or al so responded that the IRS failed to prove that the
statute of limtations could not be |eft open by agreenent. This
assertion is bewildering in that Debtor has never alleged or
provi ded the Court with any evidence that any such agreenent was
ever in force between the parties.
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regard will be denied. The IRS will have an unsecured claimin
t hi s bankruptcy case for the full anobunt designated inits proof
of claim $159, 525. 02.

An order in accordance with this nenorandum opi ni on shall
be entered on this date.

Dated this day of QOctober, 1994.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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|, Cheryl L. Spilman, certify that a copy of the attached
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VWESLEY J. BOYER
355 Cotton Avenue
Macon, Georgia 31201

JAMES B. THOWPSON, JR
Trial Attorney, Tax Division
U S. Departnent of Justice
P. O Box 14198
Ben Franklin Station
Washi ngton, DC 20044

U S Trustee's Ofice
P. O Box 10487
Savannah, CGeorgia 31412

Thi s day of October, 1994.

Cheryl L. Spilman
Deputy C erk
United States Bankruptcy Court
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF GEORG A
WAYCRGSS DI VI SI ON
I N RE:

W LLI AM STEPHEN BOVEN, JR. , CHAPTER 11 BANKRUPTCY

CASE NO. 92-50010

N N N N N N N’

DEBTOR

ORDER

In accordance with the Menorandum Opinion entered this
date, it is hereby

ORDERED t hat Debtor's notion for summary j udgnent i s hereby
granted with respect to the I nternal Revenue Service's status as
an unsecured creditor in this Chapter 11 case. The claimfiled
by the I nternal Revenue Service in this case shall be treated as
unsecured in its entirety. The Internal Revenue Service's
notion for sunmary judgnent in this regard is denied; and it is
her eby further

ORDERED t hat the I nternal Revenue Service execute a rel ease
of its lien or liens upon Debtor's property which arose prior to
Debtor's petition for bankruptcy relief; and it is hereby
furt her

ORDERED that the Internal Revenue Service's notion for
sunmary judgnent with respect to Debtor's ability to offset tax
refunds allegedly due to Bowen Comrercial Construction
Corporation against Debtor's individual liability is hereby
gr ant ed. This order shall not effect the priority, if any,

which is given the IRS claim Debtor's notion for summary



judgment in this regard is denied; and it is hereby further
ORDERED t hat any requests for relief inconsistent with the
Menor andum Opi nion entered this date are deni ed.

Thi s day of October, 1994.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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U S Trustee's Ofice
P. O Box 10487
Savannah, CGeorgia 31412

Thi s day of October, 1994.

Cheryl L. Spilman
Deputy C erk
United States Bankruptcy Court



