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ORDER ON MOTI ON FOR RECONS| DERATI ON_ AND
MOTION IN LIMNE

The present dispute arises in the context of an adversary
proceeding filed by Plaintiffs Zurich Ins. Co., et. al.,
("Plaintiffs") to object to the discharge of debt of A Emmett
Barnes ("Debtor”) under section 523(a)(4) of the Code.
Plaintiffs seek reconsideration of this Court's order entered
Decenber 30, 1994, which granted in part and denied in part
Plaintiffs' notioninlimne to preclude testinony of WlliamG
Hayes, a purported expert on insurance industry matters. 1In the
notion in limne, Plaintiffs had sought the exclusion of
testinmony proffered by Debtor's expert regarding Debtor's
intent, Debtor's status as a fiduciary, and Plaintiffs' reliance
upon Debtor's alleged fraud. The Court granted the notion
excluding testinony regarding Debtor's status as a fiduciary,
finding that such an issue was a concl usion of |aw outside the
scope of perm ssible testinony under Federal Rule of Evidence
702. However, the Court stated that it would allow testinony
regarding Debtor's intent and Plaintiffs' reliance as those
i ssues are issues of fact bearing on a finding of fraud.

Inthis notion for reconsideration, Plaintiffs contend anew



that this witness should not be allowed to testify regarding
Plaintiffs' alleged reliance upon Debtor's purported duty to
mai ntain premuns as trust funds, or industry practice as it
relates to Debtor's intent in failing to hold funds in trust.
Debtor has also filed a motion in limne in this
proceedi ng. Debtor's notion seeks an order denying Plaintiffs
the opportunity to present testinony fromCharles E. Huff, Chief
Fraud | nvestigator and Deputy Receiver for the Ofice of the
| nsurance Conmissioner of the State of GCeorgia.' Debt or

contends that M. Huff's testinony violates Federal Rule of

! Based upon M. Huff's expert w tness report stating:

| have reached a concl usi on about whet her M. Barnes's
[sic] conduct conplies with the requirenents of
Georgialaw. It is nmy conclusion that Barnes acted in
violation of the portion of the insurance code which
governs fiduciary standards, in the nonies collected
by Barnes and his agencies were not used to pay
i nsureds' prem uns.

Report of Charles E. Huff at { 4.
M. Huff goes on to state:

Under Georgia law an insurance agent is required to
hol d prem uns received in a fiduciary capacity. These
funds nust be paid the insurer, or if the funds
represent a premiumrefund, to the insured. The agent
is not permtted to use the funds for any other
pur pose. If it is denonstrated that an agent has
failed to neet the requirenents set forthin OQC G A
§ 33-23-35(b), that an agent has violated state |aw
and t hat agent can be subject to sanctions through the
O fice of the Insurance Conmm ssioner and can al so be
subj ect to crimnal sanctions.

Report of Charles E. Huff at 5.
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Evi dence 702.

Turning first to Plaintiffs' notion for reconsideration
Plaintiffs contend that fraud is not an issue in this case, and
that they wish to proceed under a theory of defalcation in a
fiduciary capacity. Hence, Plaintiffs would have this Court
exclude any testinony offered regarding intent or reliance as
irrelevant to the pleadings. The Court takes judicial notice of
the pleadings filed in this case and notes that Plaintiffs'
conmpl aint contains the foll ow ng statenent in Count I1:

23. The Plaintiffs reall ege the allegations set forth

in Paragraphs 1 through 18 as if fully set forth

her ei n.

24. The acts described above constitute fraud or

defalcation while acting in a fiduciary capacity,

enbezzl enent, or |arceny.

25. The Debtor's indebtedness to the Plaintiffs is
nondi schargeabl e under 11 U. S.C. 8§ 523(a)(4).

Plaintiffs' Conplaint To Determ ne Dischargeability O Debt at
5.

Plaintiffs have not amended their conplaint to drop the
all egations of fraud, so fraud was an issue before the Court
when the Court denied in part Plaintiffs' notionin limne. For
that reason alone the Court would deny this notion for
reconsi derati on. It is not for the Court to speculate as to
whi ch basis under section 523(a)(4) Plaintiffs proceed. | f
al l egations are nade to which testinony woul d be both rel evant

and adm ssible, the Court will consider the testinmony in |ight



of the allegations. The allegations in this matter m ght
support the conclusion that fraud is an issue and hence
testi nony regardi ng fraud m ght be both rel evant and adm ssi bl e.

However, the Court garners from this notion for
reconsi deration that Plaintiffs' have abandoned any clai m of
fraud in this adversary proceeding. In the interest of
narrow ng i ssues for trial, the Court will reconsider its order
based solely on allegations of defalcation in a fiduciary
capacity. In reconsidering the Court's previous order, the
Court is placing reliance upon Plaintiffs' abandonnment of the
fraud claim and will not permt issues of fraud on the part of
Debtor to be further litigated in this action.? Accordingly,
the Court nust determine if any of the testinony offered by
Debtor's witness would be rel evant and adm ssible in an action
for defalcation in a fiduciary capacity.

Defal cation in a fiduciary capacity has been grounds for
deni al of discharge in virtually every version of the bankruptcy
| aws passed by Congress over the years. However, an agreed upon
definition of defalcation has apparently failed to gain
consensus wthin United States Courts. This Court finds

gui dance in the case of Quaif v. Johnson, 4 F.3d 950 (11th Cir

1993), where the Crcuit found:

"Defalcation' refers to a failure to produce funds

2 The doctrine of judicial estoppel seens particularly
appl i cabl e.



entrusted to a fiduciary. [citation omtted].
However the precise neaning of “defalcation' for
pur poses of 8§ 523(a)(4) has never been entirely clear.
[citation omtted]. An early, and perhaps the best,
anal ysis of this question is that of Judge Learned
Hand in Central Hanover Bank & Trust Co. v. Herbst, 93
F.2d 510 (2nd GCir. 1937). Judge Hand concl uded t hat
while a purely innocent m stake by the fiduciary may
be di schargeabl e, a "defal cation' for purposes of this
statute does not have torise to the |l evel of "fraud,
“enbezzl enent,' or even ~misappropriation.' [d. at
512. Sone cases have read the termeven nore broadly,
stating that even a purely innocent party can be
deened to have comm tted a defal cati on for purposes of
§ 523(a)(4). [citations onitted].

ld. at 955.
Taking its cue fromthe Crcuit Court, this Court turns to

Judge Learned Hand's decision in the Central Hanover Bank

deci sion and the cases cited therein. |In Central Hanover Bank,

the court stated:

W do not hold that no possible deficiency in a
fiduciary's accounts is dischargeable; in Re Bernard,
87 B.R 705, 707, we said that "the m sappropriation
nmust be due to a known breach of the duty, and not to

mere negligence or mstake.' Al t hough that word
probably carries a larger inplication of m sconduct
than “defalcation,’ “defalcation' nay denmand sone
portion of m sconduct; we will assune arguendo that it
does.

Id. at 512.

In In re Bernard, 87 F.2d 705 (2nd G r. 1937), the court

stated "Section 17a(4) places liabilities '"created by his [the
debtor's] fraud, enbezzl enent, m sappropriation, or defal cation’
in the sane clause. Such a collection under the rule of

"ejusdem generis' indicates that the m sappropriation nmust be



due to a known breach of the duty, and not to nmere negligence or
m stake." [d. at 707.

The fact that an ejusdemgeneris interpretation of section
523(a)(4) would result in a finding that sone degree of "evi
intent” is necessary to find nondi schargeabl e defal cati on has

not escaped notice by federal courts. D scount Hone Center,

Inc. v. Turner (In re Turner), 134 B.R 646, 658 (Bankr. N. D

kla. 1991). The court in Turner went on to note that federal
courts have not generally required a show ng of intent, and have
instead given the term defalcation' a broader interpretation
than that applied to the ternms "fraud,' " enbezzlenent,' and
“larceny' also contained in the statute. 1d. at 658; see al so

Mrales v. Codias (In re Codias), 78 B.R 344 (Bankr. S.D. Fla.

1987) (finding that defal cati on may be based upon negligence or

i gnorance); Seibels, Bruce & Co. v. England, 63 B.R 76 (Bankr.

N.D. Ga. 1986). However, the fact renmmins that case law cited
with approval by the Eleventh Circuit seens to make intent
rel evant to sone degree in a finding of defalcation. Central

Hanover Bank at 512; Bernard at 707.

The Court declines to adopt any particular interpretation
of the term "defalcation" at this time. The Court need only
find that some authority exists which would make an inquiry into
Debtor's intent relevant to these proceedings. The Court thus

limts the scope of this order to find that evidence of intent



will not be excluded, pending further consideration of this
| ssue. Should the Court later determne that intent is
irrelevant the Court wll disregard testinony of intent in
rendering its decision.

For now, whether Debtor's actions constitute a "purely
I nnocent m stake by the fiduciary”, Quaif at 955, is a question
of fact to which M. Hayes' testinony regarding industry
practice nmay shed light. The weight given this testinony is a
duty of this Court as the finder of fact. Hence the Court wll
not deprive Debtor of the opportunity to produce evidence of
Debtor's intent, and will not alter its previous order on notion
in limne in this regard. However, in no |line of cases has
Plaintiff's reliance been cited as an el enent of defal cation.
The Court will nodify its previous ruling such that Debtor's
witness will be precluded from presenting evidence regarding
Plaintiffs' reliance.

Debt or contends that the testinony offered by M. Huff is
in the nature of a legal conclusion, and is therefore beyond t he
scope of Federal Rule of Evidence 702. Rule 702 provides:

If scientific, technical, or other specialized

know edge will assist the trier of fact to understand

the evidence or to determine a fact in issue, a

witness qualified as an expert by know edge, skill,

experience, training, or education, nay testify
thereto in the formof an opinion or otherw se.



Fed. R Evid. 702 (West 1993).°3
It is well settled that experts may not offer testinony in
the form of an opinion or otherwi se which would constitute a

| egal conclusion. Marx & Co., Inc. v. Diner's Cub, Inc., 550

F.2d 505, 510 (2nd Gr. 1977), cert. denied, 434 U S 861

(1977). It is the Court's role to arrive at conclusions of |aw
upon consideration of the facts of the case. M. Huff,
therefore, may not properly testify regardi ng whether Debtor's
conduct conplies with Georgia law. Simlarly, M. Huff nmay not
properly testify as to whet her Debtor was accorded t he status of
a fiduciary under the law. Such testinony is beyond the scope
of Rule 702, and wll not be considered by the Court. M.
Huff's testinmony will not be excluded inits entirety, but wll
be limted to testinony properly within the scope of Rule 702.

In sum the Court has reconsidered its order of Decenber
30, 1994, in light of Plaintiffs' abandonnent of fraud clains.
The apparent disagreenent anong federal courts regarding the
definition of defalcation as used in 11 U S.C. 8§ 523(a)(4) may
provide legal relevance to the issue of Debtor's intent.
Therefore, M. Hayes nmay properly testify as to matters

regardi ng Debtor's intent. However, thereis no legal authority

® Under Rule 702 the Court nust find 1) the expert
testinmony "could assist the trier of fact in understanding the
evi dence or determning a fact in issue;" and 2) the witness "is

properly qualified to give the testinony sought.” Hon. Barry
Russel |, Bankruptcy Evidence Manual, 8§ 702.1, p. 396 (West
1993).



supporting the notion that reliance is an i ssue possessi ng any
| egal relevance in an action for defalcation. M. Hayes nmay not
give testinmony as to matters of Plaintiffs' reliance.
Plaintiffs' notion for reconsideration is granted in part and
denied in part.

Federal Rule of Evidence 702 allows an expert witness to
testify regarding issues of fact and not conclusions of |aw.
The testinmony of Plaintiffs' expert will be excluded to the
extent that such testinony expresses an opinion constituting a
concl usi on of |aw. M. Huff's statenments to the effect that
Debt or occupied the role of a fiduciary and viol ated Georgia | aw
are plainly conclusions of |aw which are properly excluded.
Debtor's nmotion in |imne is granted.

SO ORDERED, this 27th day of January, 1995.

James D. \Wal ker, Jr.
Uni ted States Bankruptcy Judge
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