IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOQUTHERN DI STRI CT OF GEORA A
Augusta Divi sion

I N RE: ) Chapter 13 Case
) Nunmber 99-12052
M CHAEL LANMAR )
FELI CI A LAVAR )
)
Debt ors. )
) FI LED
) at 9 Oclock & 46 mn. A M
M CHAEL LAMAR ) Date: 6-19-00
FELI CI A LAVAR )
)
Plaintiffs )
)
VS. ) Adversary
Proceedi ng
) Nurmber 99- 01090A
M TSUBI SH MOTORS CREDI T OF )
AVERI CA, | NC. )
)
Def endant )
)
ORDER

M chael and Felicia Lamar (“Debtors”) seek turnover of
a | eased autonobile which was repossessed by Mtsubishi Mtors
Credit of Anerica, Inc. (“Mtsubishi”). Debtors includedintheir
conpl aint a prayer for damages for Mtsubishi’s alleged violation
of the automatic stay. Judgnent is entered for Mtsubishi.

Debtors and M tsubishi executed a Vehicle Lease
Agreenent (“Lease”) on February 16, 1999, for a forty-eight nonth
lease of a 1999 Mtsubishi Gilant, VIN 4A3AAA6G0XE038531
(“Vehicle”). Al though Debtors made initial nonthly paynents, they
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were not able to continue doing so and thus defaulted on the
Lease. Debtors do not dispute that default occurred.

On August 9, 1999, M tsubishi repossessed the Vehicle
as allowed under the ternms of the Lease.

On August 24, 1999, Debtors filed for bankruptcy relief
under chapter 13, triggering the automatic stay of 11 U S. C
8362(a) .

On August 27, 1999, Debtors received a docunment from
Mt subi shi dated August 23, 1999, and titled “Notice of
Sal e(Lease)” (“Notice”).

The notor vehicle described above has been

repossessed due to a default in the contract

or an early termnation and will be sold at

a private sale not less than 10 days after

t he date shown above [ August 23, 1999].

You have the right to submt a cash bid for

t he purchase of the vehicle. The follow ng

charges are due from you: [anmpbunts totaling

$20, 770. 21]

Any proceeds resulting fromthe sale of the

vehicle will be applied to this Total Due

Bal ance as required by your contract. You as

Lessee, wll be liable for any remaining

anount due if the net sale proceeds are | ess

than this Total Due Bal ance.

On August 31, Debtors brought this proceeding for
turnover of the Vehicle.

On Septenber 10, 1999, M tsubishi noved to nodify the
automati c stay.

M tsubishi alleges that it received a chapter 7
di scharge notice on a different debtor naned Lamar, and m stakenly
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attributed the discharge to Debtors. On COctober 21, M tsubishi
sold the Vehicle. On Novenber 5, 1999, M tsubishi’s attorney
wote to Debtors’ attorney, explaining these circunstances and
of fering, should turnover be ordered, to provide a vehicle of |ike
condition, nmake and nodel. Debtors anended their conplaint for
turnover, claimng that Mtsubishi intentionally and willfully
violated the automatic stay by selling the Vehicle. Pursuant to
8 362(h), Debtors seek conpensatory damages for the value of the
Vehicle at the tine of the sale, attorney fees, conpensatory
damages for the loss of the use of the Vehicle, and punitive
damages.

The <clainms and argunents of the parties can be
sunmari zed as follows. Debtors claim to have rights in the
Vehi cl e that survived repossession. Based on these rights, they
seek turnover of the Vehicle and to assune the Lease as part of
their chapter 13 plan. Debtors also claim that M tsubishi
violated the automatic stay by selling the Vehicle and seek an
award of damages. M tsubishi counters that repossession of the
Vehicle term nated the Lease pre-petition. Therefore, the Lease
cannot be assunmed and there was no violation of the automatic
stay. Mtsubishi is correct that the Lease term nated pre-
petition. However, repossession alone did not effectuate
term nation, but repossession in conjunction with the Notice of
Sal e under the terns of the Lease did.

The Court has jurisdictionto hear this matter as a core
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bankr upt cy proceedi ng under 28 U.S.C. §8 157 (b)(2)(A) and (E), and
28 U S.C. § 1344 (1994). I nsofar as this conplaint concerns
property rights, property law of the State of GCeorgia is

determ nati ve. Butner v. United States, 440 U. S. 48, 54-55, 99

S.C. 914, 917-918, 59 L.Ed.2d 136 (1979); Leggett v. Mrgan (In

re Morgan), 115 B.R 399 (Bankr.M D. Ga. 1990).
In actions for turnover, the burden is on the party

seeki ng turnover to denonstrate that the asset in questionis part

of the bankruptcy estate. In re Paletti, 242 B.R 65, 66

(Bankr. M D. Fla. 1999); Alofs Mg. Co. v. Toyota Mqg., Ky., Inc.

(Inre Alofs Mg. Co.), 209 B.R 83, 89-91 (Bankr. WD. M ch. 1997).
Wen damages are sought under 8 362(h) for violation of the
automatic stay, the party seeking damages bears the burden of

proof. TranSouth Fin. Corp. v. Sharon (In re Sharon), 234 B.R

676, 687 (6'" Cir. BAP 1999); In re Skeen, 248 B.R 312, 316

(Bankr. E. D. Tenn. 2000); Boone v. FE.D.I.C._ (In re Boone), 235 B.R

828, 833 (Bankr.D.S.C. 1998). Therefore, Debtors bear the burden

of proof in all matters determined in this Oder.?

Y1t is unsettled whether the standard of proof required for
either turnover or violation of stay is a clear and convincing
standard or the less stringent preponderance of the evidence
standard. Turnover: Paletti, 242 B.R at 66; Alofs Mg. Co., 209
B.R at 89-91 (Bankr.WD.Mch. 1997). Violation of stay: conpare
Boone, 235 B.R at 833; In re darkson, 168 B.R 93, 95
(Bankr.D.S. C. 1994) (standard is clear and convincing); wth In
re Sharon, 200 B.R 181, 199 (Bankr.S.D.Chio 1996); Cdayton v.
King (In re Cayton) 235 B.R 801, 806 n.2 (Bankr.M D.N. C. 1998)
(preponderance). Since Debtors fail to neet their burden of proof
under either standard of evidence, the issue is not addressed

4



Whet her the Lease is a true | ease or a di sgui sed secured
transacti on nust be first determ ned. Although both parties state
that the Lease is a true |lease, both have inplied otherw se
Debtors concede that the Lease is a true |ease, yet offer
argunments which require a determnation that the agreenent is a
di sgui sed secured transaction. Mtsubishi offers argunments based
on the Lease being a true |ease, yet has submtted docunentary
evidence in which the transactionis referred to as a |l oan and the
Vehicle as collateral.? True | eases and secured transactions are
governed by different provisions of Georgialaw. O C G A 88 11-
2A-101 et seq. (Uniform Conmmercial Code - Leases) & 11-9-101 et
sed. (Uni formComerci al Code - Secured Transactions). Therefore,
| nmust determ ne whether the Lease is a true | ease or a disguised
secured transacti on.

The Bankruptcy Code defines “security agreenent” as an

"agreenment that creates or provides for a security interest.” 11

U S C 8§ 101(50). "Whether a consignnment or a | ease constitutes
a security interest under the Bankruptcy Code w Il depend on
her e.

2 M tsubishi’s Proposed Findings of Fact and Concl usi ons of

Law references both types of transactions. “Mtsubishi Mtors
holds a validly perfected first priority security interest in the
subj ect 1999 M tsubishi Gal ant four-door autonobile subject to a
true | ease between the parties.” An affidavit submtted descri bes
the signer as a “Loan Service Manager,” clains that M tsubishi
hol ds a security interest in the Vehicle, and accuses Debtors of
failing to make installnent paynents.



whet her it constitutes a security interest under applicable State

or local law." Trax, Inc. v. Pledger Roy Wod (In re Pl edger Roy

Wod), 7 B.R 543, 544  (Bankr.N. D. Ga. 1980) (quoting
H. Rep. No. 95- 595, 95t h Cong., 1st Sess. 1977, p. 314, U. S. Code Cong.
& Adm n. News 1978, pp. 5878, 6271). Both true | eases and secured
transactions are governed by the [ aw of the jurisdiction in which
the | essees or debtors reside. OC G A 88 11-2A-106 & 11-9-103.
Debtors are Ceorgia residents. Therefore, the nature and terns
of the Lease are interpreted according to Georgia | aw.

The Lease is a true lease. O C GA § 11-1-201(37);

Summer hi | | Nei ghbor hood Dev. Corp. v. Telerent Leasing Corp., 242

Ga. App. 142 (2000), 2000 W 97821 (Ga.App.); Carter v. Toka

Fi nancial Services, Inc., 231 Ga. App. 755, 500 S. E. 2d 638 (1998);

Mejia v. Citizens & Southern Bank, 175 Ga. App. 80, 332 S.E. 2d 170

(1985). In Sunmerhill v. Telerent, the CGeorgia Court of Appeals

hel d that an agreenent is a | ease, and not a secured transaction,
if tw factors are present: one, the lessor clearly owns the
property, the |lessee has only the right to possess and use, and
the | essor regains possession at the end of the agreenent; two,
the | essee’s option to purchase at the conpletion of the |ease
requi res paynent of fair market value, not nerely a nom nal sum
2000 W. 97821, *1 (Ga. App.). Here, the Lease shows that ownership
remai ned with Mtsubishi, and M tsubishi would regain possession

of the Vehicle at the end of the Lease.



31. Option to Buy [in pertinent part]

... | [Debtors] acknowl edge that this is a
true lease and | will have no equity or other
ownership rights in the Vehicle or its
repl acenent parts unless | exercise the
pur chase opti on.

25. Vehicle Return

| [Debtors] will return the Vehicle to the

pl ace you [ Mtsubishi] require, at the end of

the Lease, at early term nation, or at your

direction if | default.
In addition, the Lease gives Debtors the option to purchase the
Vehicle for its projected residual value at the end of the Lease,
$9, 788. 48. This is not a nom nal sum For an autonobile
originally valued at $20,665.00 and driven for four years, the
resi dual val ue appears to be fair market value. The terns of the

Lease neet both requirenents of Sunmerhill v. Telerent for a true

| ease.

In addition to the Summerhill anal ysis CGeorgi a case | aw

has analyzed OC GA 8 11-1-201(37) to determ ne whether an

agreenment was a true |ease. Carter v. Tokai Fin. Serv., 500

S.E.2d at 640; Mejia v. Ctizens & S. Bank, 332 S. E.2d at 172.

OCGA 8§ 11-1-201. General definitions.

(37) "Security interest” [as partially cited
inin Carter]

... Wiether a transaction creates a | ease or
security interest is determned by the facts
of each case; however, a transaction creates
a security interest if the consideration the
| essee is to pay the lessor for the right to
possession and use of the goods is an
obligation for the term of the |ease not
subject to termnation by the | essee, and



(a) The original termof the |ease is equal
to or greater than the renaining economc
life of the goods,

(b) The lessee is bound to renew the |ease
for the remaining economc life of the goods
or i s bound to becone the owner of the goods,

(c) The |essee has an option to renew the
| ease for the remaining economc life of the
goods for no additional consideration or
nom nal addi ti onal consi deration upon
conpliance with the | ease agreenent, or

(d) The lessee has an option to becone the
owner of the goods for no additiona

consi deration or nom nal addi ti onal
consi deration upon conpliance with the | ease
agr eenent .

OCGA 8§ 11-1-201(37) (in pertinent part). The Carter court
found that the disputed agreenent was a | ease because its initial
term was five years, the |lessee was not required to renew the
| ease or purchase the equipnment at the end of the term and the
| essee did not have the option to renew the | ease or purchase the
property at the end of the termfor nmere nom nal consideration.
These factors are present here and place the Lease outside the
statute’'s definition of a secured transacti on.

Both the Carter and the Mejia courts also relied upon
the ‘best test’ to determne the intent of an agreenent with an
option to buy: whet her the option price is conparable to the
mar ket val ue of the property at the time the option is exercised.

500 S.E.2d at 640 (citing Third Century v. Mrgan, 187 Ga. App

718, 371 S.E. 2d 262 (1988) and O C.G A § 11-1-201(37)(x)); 332



S.E.2d at 172 (citing Ford Motor Credit Co. v. Dowdy, 159 Ga. App.
666, 284 S.E.2d 679 (1981)). As noted above, Debtors’ option to
buy was conparable to the projected fair market value of the
Vehicle at the end of the Lease, when the option could be

exer ci sed. The Carter/Mjia ‘best test’ calls for the Lease to

be considered a true | ease, not a secured transacti on.

According to Georgia case | aw and statute, the Lease is
a true lease. The Debtors’ clained right of redenption nust next
be addressed in this context. Debtors claimthey retained a right
to redeemthe Vehicle from Mtsubishi after it was repossessed.
According to Debtors, because the right to redeem existed at
filing, either the right to redeemor the Vehicle itself becane
property of the bankruptcy estate. No right to redeemexisted at
filing, since none is provided for by statute or by the terns of
t he Lease.

Debtors cite OC G A 8 11-9-506 as supporting a right
of redenption. This statute is within Article 9, Uniform
Commer ci al Code - Secured Transactions. The provisions of Article

9 do not apply to true leases. Carter v. Tokai Fin. Serv., 231

Ga. App. 755, 500 S.E 2d 638, 640 (1998) (where agreenent was a
true | ease, not a secured transaction, “the procedural safeguards
of Article 9 of the UCC are inapplicable ... clains under this

enuneration nust fail.”) Tonpkins v. Mayers, 209 Ga. App. 809, 434

S.E. 2d 798, 800 (1993) (“Article 9 of the Uniform Comrercial Code



does not govern a true lease but only one which disguises a

secured transaction.”); Mjia v. Ctizens & Southern Bank, 175

Ga. App. 80, 332 S.E.2d 170 (1985) (where |ease agreenent was a
true | ease and not a secured transaction, conpliancewith O C G A
88 11-9-504(3) and 10-1-36 was not required). Instead, |eases are
governed by Article 2A, Uniform Commercial Code - Leases.

OCGA 8 11-2A-102;® Ga. L. 1993, p. 633, § 5;* Carter v. Tokai

Financial Services, Inc., 500 S. E 2d 638, 640 (Ga.App. 1998)

(agreenment determned to be a true lease and not a secured
transaction was not subject to Article 9 and was subject to

Article 2A); Colonial Pacific Leasing Corp. v. MNatt, 486 S.E. 2d

804, 807 (Ga. 1997). Because the Lease here is a true |ease,
Debtors do not have a right of redenption under OC. G A § 11-9-
506 or any other section of Article 9.

Debtors erroneously rely upon other Ceorgia cases for

support of aright toredeem Lew s Broadcasting Corp. v. Phoeni x

Broadcasting Partners, 232 Ga.App. 94, 502 S.E 2d 254 (1998)

(nortgagee had right to redeemcol |l ateral under Article 9); Kellos

v. Parker-Sharpe, lInc., 245 Ga. 130, 263 S.E. 2d 138 (1980)

(Article 9 provides right to redeem collateral); Anmerican Honda

®OC GA § 11-2A-102. Scope
This article applies to any transaction, regardl ess of form that
creates a | ease.

*“This [article] shall beconme effective on July 1, 1993, for
all |ease contracts that are first made or that first becone
effective between the parties on or after that date.”
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Fi nance Corp. v. Llittleton (In re Littleton), 220 B.R 710

(Bankr.M D. Ga. 1998) (where debtor held title to car that secured
retail installnment contract, debtor retained a title interest in
t he repossessed car under Georgia |law (UCC); property repossessed
pre-petition, but not sold, becane property of the estate.). Each
of these cases concern a right to redeem based on an ownership
interest or a provision of Article 9. However, in this case
Debtors did not hold title to the Vehicle, the Vehicle did not
collateralize a loan, and the provisions of Article 9 do not
govern. These cases do not support Debtors’ clained right of
redenpti on.

Debtors also cite Eleventh Circuit Court of Appeals
hol dings that the right of redenption becones property of the

bankruptcy estate. Charles R Hall Mtors, Inc. v. Lewis (Inre

Lewis), 137 F.3d 1280 (11'" Cir. 1998) (where secured creditor
repossessed vehicle pre-petition, debtor’s right of redenption
under Al abama | aw becane property of the estate but vehicle itself

did not); Commercial Federal Mortgage Corp. v. Smith (Inre Smth)

85 F.3d 1555 (11'" Cir. 1996) (nortgagor/debtor’s right of
redenpti on under Al abanma | aw becones property of the estate but
that right could not be nodified by paying arrearage through
Chapter 13 plan). The right of redenption in these cases was
grant ed under Al abama | awto owners of forecl osed-upon coll ateral .

Since the facts of these cases are not conparable to the facts
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here, these holdings are not controlling authority.

Debt ors have not carried the burden of proof. A |essee
does not have a right to redeem repossessed |eased property,
unl ess specifically granted by the individual lease. O C GA 8§
11- 2A-503(1)°. Here, the Lease granted no right to redeem if
Debtors were in default. Since Debtors had no right to redeem
their prayers for turnover, assunption of the Lease, and damages
for violation of the stay can only be granted if they retained
sonme other interest in the Vehicle which becanme property of their
bankruptcy estate.

Tur nover of property such as the Vehicle is provided for
i n the Bankruptcy Code.

8 542. Turnover of property to the estate

(a) Except as provided in subsection (c) or
(d) of this section, an entity, other than a

cust odi an, in possession, cust ody, or
control, during the case, of property that
the trustee may use, sell, or |ease under

section 363 of this title, or that the debtor
may exenpt under section 522 of this title,
shall deliver to the trustee, and account
for, such property or the value of such
property, unl ess such property is of
i nconsequential value or benefit to the
estate.

°11- 2A- 503. Modi fication or inpairnment of rights and
remedi es.

(1) Except as otherwise provided in this article, the
| ease agreenent may include rights and renedies for
default in addition to or in substitution for those
provided in this article and may limt or alter the
measur e of damages recoverabl e under this article.

12



8 541. Property of the estate.

(a) The conmencenent of a case under section
301, 302 or 303 of this title creates an
estate. Such estate is conprised of all the
followi ng property, wherever |ocated an by
whonever hel d:

(1) [with exceptions which do not apply here]

all legal or equitable interests of the
debtor in property as of the commencenent of
t he case.

11 U.S.C. 88 542(a), 541(a)(l1l) (all cited in pertinent part).
Under 8 542(a), turnover may be granted only if the property to
be turned over is included in § 363 or exenpted under 8§ 522. The
Vehi cl e was not cl ai med as exenpt nor was it exenptible. Section
363 refers to property of the estate, which is defined in 8
541(a) (1) and requires Debtors have a | egal or equitable interest
in the Vehicle. Thus, Debtors nust have an interest in the
Vehicle at filing, which interest becones property of the estate.
Debtors only had an interest in the Vehicle if the Lease renai ned
in effect at filing.

Along with turnover, Debtors seek to assune the Lease
in their chapter 13 plan. Only unexpired | eases can be assuned.

In re Wllians, 144 F.3d 544, 546 (7th Gr. 1998); In re Atkins,

237 B.R 816, 818 (Bankr.M D. Fl a. 1999).
§ 1322. Contents of plan

(b) Subject to subsections (a) and (c) of
this section, the plan may

(7) subject to section 365 of this title
provide for the assunption, rejection, or
assignment of any executory contract or
unexpi red | ease of the debtor not previously
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rej ected under such section;
§ 365. Executory contracts and unexpired | eases

(a) Except as provided in sections 765 and
766 of this title and in subsections (b),
(c), and (d) of this section, the trustee,
subject to the court’s approval, nay assune
or reject any executory contract or unexpired
| ease of the debtor.

11 U. S.C. 88 1322(b)(7) & 365(a). “Nothing remains for the debtor
to assune once a |ease has expired or is termnated.” In re

Atkins, 237 B.R 816, 818 (Bankr.MD.Fla. 1999) (citing Bell v.

Al den Owners, Inc., 199 B.R 451, 462 (S.D.N Y.1996)).

Def endants clai mthat M tsubishi willfully violated the
automatic stay when it sold the Vehicle in Cctober. The automatic
stay is governed by 8§ 362, and Debtors base their claim for
damages on paragraph (h) of that section. | assune that Debtors
regard the Vehicle as protected by the automatic stay under 8§
362(a)(3).

§ 362. Automatic stay [in pertinent part]

(a) Except as provided in subsection (b) of
this section, a petition filed under section
301, 302, or 303 of this title, or an
application filed under section 5(a0(3) of
the Securities Investor Protection Act of
1970, operates as a stay, applicable to all
entities, of -

(3) any act to obtain possession of property
of the estate or of property fromthe estate
or to exercise control over property of the
est at e;

(h) An individual injured by any willful

violation of a stay provided by this section
shal | recover actual damages, including costs
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and attorneys’ fees, and, in appropriate
ci rcunst ances, nmay recover punitive danmages.

11 U S.C. §8 362(a)(3) & (h). The automatic stay would prevent
M tsubishi fromselling the Vehicle only if an interest in the
Vehi cl e becanme property of the Debtors’ bankruptcy estate at
filing.

Turnover could not be required, the Lease could not be
assunmed, and the stay coul d not have been vi ol ated unl ess Debt ors’
bankruptcy estate included sone interest in the Vehicle under the
Lease. The bankruptcy estate could only include such interest if

the Lease was in effect at filing. Thus, the final determ nation

here is whether, at filing of the bankruptcy case, the Lease

remai ned in effect or had previously term nated.?®

®Article 2A distinguishes between ‘termnation’ and
‘cancel |l ation.’

11-2A-505. Cancellation and term nati on and effect of
cancellation, termnation, rescission, or fraud on
rights and renedies.

(1) On cancellation of the |ease contract, al
obligations that are still executory on both sides are
di scharged, but any right based on prior default or
performance survives, and the cancelling party also
retains any renmedy for default of the whole |ease
contract or any unperfornmed bal ance.

(2) On termnation of the |ease contract, al
obligations that are still executory on both sides are
di scharged but any right based on prior default or
performance survives.
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Debt ors acknow edge that they defaulted and the Vehicle
was repossessed. Nonet hel ess, they nmamintain that actua
term nation of the Lease did not occur. Debtors look to item 34
of the Lease, Renedies for Default, to show that term nation of

t he Lease was only

one of several renedies that Mtsubishi could exercise upon
defaul t.

34. Renedies for Default.

If I [Debtors] default, you [Mtsubishi] may

do any or all of the follow ng wi thout giving

me advance notice unless required to by | aw

(a) take any reasonable neasure to correct

the default or save a loss to you. I will

pay you what it costs you

(b) termnate this Lease and nmy right to
possess and use the Vehicle,

(c) take possession of the Vehicle in any
| awf ul nmanner,

(d) declare imediately due and payable ny
early termnation liability as determ ned
under Item 26, and

(e) pursue any other renmedy under this Lease
or the | aw.

To the extent allowed by law, | will pay your

OCGA 8 11-2A-505(1) & (2). The distinction does not affect
t he outcome here. Bot h discharge all executory obligations,
leaving no interest in place to becone property of Debtor’s
bankruptcy estate.

My use of the word ‘termnation’ in this Order does not indicate
whet her or not “the cancelling party also retains any remnmedy for
default of the whole | ease contract or any unperfornmed bal ance.”
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collection <costs, such as repossession,

st or age, and | egal costs, i ncl udi ng

reasonabl e attorneys’ fees and court cost.

| will pay you interest at the | esser of 12%

per annum or the highest rate permtted by

state law on the early termnation liability

and related collection costs until paid.
Debtors knew that M tsubishi had exercised one avail abl e renedy
for default, repossession of the Vehicle, but maintain that no
cl ear evidence establishes that the renedy of termnation had
taken place. The Notice, dated pre-petition although received by
Debtors post-petition, states that, “The [Vehicle] has been
repossessed due to a default in the contract or an early
termnation...” Debtors claimthat this is not definitive notice
that Mtsubishi had term nated the Lease. However, M tsubishi was
not required to provide the Debtors with notice of term nation.
A lessor is only required to provide notice if so stated in the
| ease agreenent.

OC. GA 8 11-2A-502. Notice after default

Except as otherwi se provided inthis article,

applicabl e statutes, or the | ease agreenent,

the lessor or lessee in default under the

| ease contract is not entitled to notice of

default or notice of enforcenment from the

other party to the | ease agreenent.
OC. GA 11-2A-502. Item 34 of the Lease states that M tsubi shi
can pursue its renedies for default wthout advance notice.
Therefore, | ack of notice does not evidence that the | ease was not
t erm nat ed.

Debtors claimthat the fact that a notice of sale was
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sent to Debtors indicates that the Lease had not been term nated.
To the contrary, the notice establishes termnation. The Notice
makes cl ear that the Vehicle would be sold and that Debtors could
submt a cash bid for its purchase. No option to resune or
reinstate the Lease was offered. The option to submt a cash bid
is far froma right to redenption. It is nmerely a right to bid
along with any other potential buyers. Debt ors have not shown
that the Lease continued in effect at filing.

M tsubishi clains that repossession of the Vehicle
effected a termination of the Lease. A lease is defined as “a
transfer of the right to possession and use of goods for a term
in return for consideration.” OCGA 8§ 11-2A-103(j).
M t subi shi contends t hat because repossession term nates the ri ght
to possession and use, it sinmultaneously term nates a | ease.

Thonpson v. Doctor’s Associates, Inc. (In re Thonpson), 186 B.R

301, 307 (Bankr. N.D. Ga. 1995) (termnation of real estate |ease
and dispossession of tenant resulted in transfer of right to
possess and use back to I andlord). The act of repossession al one
does not establish |ease termnation. However, repossession
coupled with notice to the |essee of the |essor’s unequivocal
intent to sell the | eased property establishes | ease term nation
as of the date of the notice of intent to sell. Mtsubishi was
entitled by the ternms of the Lease and by Article 2Ato term nate

the Lease. OC.GA 8§ 11-2A-523(1); Lease, Item 34. Pre-
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petition, Mtsubishi mailed the Notice stating that the Vehicle
had been repossessed and woul d be sol d, | eaving Debtors no option
to resune or reinstate the Lease. M tsubishi could termnate the
Lease, and nust termnate the Lease prior to selling the Vehicle.
M tsubi shi’s notice of sale establishes term nation of the Lease
effective August 23, pre-petition. As of filing of bankruptcy
relief Debtors retained no interest in the Vehicle or the Lease.
It is, therefore, ORDERED t hat j udgnent on t he conpl ai nt

for turnover and for damages fromviol ati on of the automatic stay
filed by Mchael and Felicia Lamar against Mtsubishi Mtors
Credit of America, Inc. be entered for Defendant. This judgnment
noots M tsubishi’s notion for relief fromstay. No nonetary award
i s made.

JOHN S. DALIS

CH EF UNI TED STATES BANKRUPTCY JUDGE
Dat ed at Augusta, Ceorgia
this 16th day of June, 2000.
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