IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOQUTHERN DI STRI CT OF GEORA A
Augusta Divi sion
I N RE: Chapter 7 Case
Nunber 98-12769
ALBERTA GOLDBERG,

Debt or .
Filed
REGQ ONS BANK, at 4 Oclock & 50 mn. P. M
F/ K/ A ALLI ED BANK OF GEORG A, Date: 3-3-00

Pl aintiff,
VS. Adversary
Proceedi ng
Nurmber 99- 01007A
WACHOVI A BANK, NA, F/ KA
WACHOVI A BANK OF GEORA A, NA,
AND A. STEPHENSON WALLACE
AS TRUSTEE FOR THE ESTATE OF
ALBERTA GOLDBERG,

Def endant s.
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Plaintiff Regions Bank (“Regions Bank”), brings suit
agai nst defendant Wichovia Bank of GCeorgia, N A (“Wachovia
Bank”)?!, to determine the validity, priority or extent of a lien
on real property |located at 2501 Henry Street, Augusta, Ri chnond

County, Georgia (“Property”). Defendant A Stephenson Wll ace,

! Wachovi a Bank of Georgia, NA, was the name of this entity
in 1995, and presumably previous to that date. Its current nane
is Wachovia Bank, NA. In this Oder, “Wachovia Bank” identifies
both as the sane or successor entities.
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the Trustee for the bankruptcy estate of Al berta Gol dberg, did not
contest the clainms of Regions Bank.2 The Property, part of the
bankruptcy estate of debtor Al berta CGol dberg (“Debtor”), was used
by Debtor to secure a loan from Wachovia Bank in 1992 and again
to secure a | oan fromRegi ons Bank in 1995. Part of the 1995 | oan
proceeds from Regi ons Bank was paid directly to Wachovi a Bank

Regi ons Bank clains that this anount satisfied all of Debtor’s
obligations to Wachovia Bank that were secured by the Property,
that Wachovia Bank should have canceled their lien on the
Property, and that Regions Bank is the lawful first priority
I i enhol der. Regi ons Bank further seeks danmages pursuant to
OC GA 8 44-14-3(c). Wachovia Bank counters that the nonies
pai d by Regions Bank did not fully satisfy all outstanding | oans
secured by the Property, and therefore Wachovia Bank rightfully
retains the first priority lien. Regions Bank is the rightfu

hol der of the first priority lien on the Property. The penalties

of OC.GA 8 44-14-3(c) are appropriately inposed against

2pDef endant A. Stephenson Wl |l ace, Chapter 7 Trustee for the
bankruptcy estate of Al berta Gol dberg, answered the conplaint with
responsi ve pl eadings filed March 10, 1999. The paragraphs of the
conplaint were listed as either “admts” or “is without sufficient
information to forma belief as to the truth of the allegations.”
Al t hough there was no response to paragraph 16, that paragraph is
an uncontested fact (“16. That Wachovi a did not cancel said deed
to secure debt.”). The Trustee prayed, “that this Court enter an
order finding that Wchovia Bank of GCeorgia is an unsecured
creditor in the Al berta CGol dberg bankruptcy, and for such other
and further relief as is just and proper under the circunstances.”
He was not present at the scheduling conference on March 25, 1999,
or the trial on May 10, 1999. The Trustee thereby abandoned his
interest in the property at issue.
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Wachovi a Bank.

The facts of this case are as follows. On Decenber 31,
1992, Wachovia Bank | ent $315, 000.00 to Gol dberg Brothers, Inc.
(“3&BI"). The Debtor signed several docunents on behal f of GBI at
that time, including a Guaranty Agreenent, an Addendum to the
Guaranty Agreenent and a Deed to Secure Debt Securing Guaranty.
Each had a dragnet clause, which extended the scope of her
obligation to cover not just the $315,000.000 note, but all of
@Bl 's past and future indebtedness to Wachovia Bank. In the
Guaranty Agreenent, Debtor guaranteed all of GBlI's debt, then
existing or later incurred, to Wachovia Bank and to Wachovia
Bank’ s affiliates.

NOW THEREFORE, in consideration of such

credit extended ... the undersigned hereby
uncondi tionally guarantees to the Bank and
any of “Bank’s Affiliates” ... the punctua

paynent when due, whether by accel eration or
otherwi se, and at all tinmes thereafter of (a)
all debts, Iliabilities and obligations
what soever of the Borrower to the Lender, now
exi sting or hereafter comng into existence,

As used herein, “Banks Affiliates” neans
any entity or entities now or hereafter
directly or indirectly control |l ed by Wachovi a
Cor poration or any successor thereto.

The Addendum to the Guaranty Agreenent established that Debtor
pl edged a security interest in the Property to secure all debt
included in the Guaranty Agreenent, i.e. all current and future
debt of GBI to Wachovi a Bank.

To secure the liabilities of the Guarantor(s)

to the Bank under the Guaranty Agreenent,
together wth any other i ndebt edness,



liabilities and obligations of Guarantor(s),
or any of them to the bank, now existing or
hereafter i ncurred or ari sing, t he
Guarantor(s) each hereby grant to the Bank a
security interest in and security title to
the follow ng described property:

2501 Henry Street, Richnond County, Augusta,

Each Guarantor agrees that the security
interest and security title granted hereby
shall remain in full force and effect and
shall not be rel eased by the Bank until al
ol igations of the  Borrower and al

i ndebt edness, liabilities and obligations of
the Guarantor(s) secured hereby have been
i ndefeasibly paid in full and such paynents
are no | onger subject to rescission, recovery
or repaynent upon t he bankruptcy, insolvency,
reorgani zation, noratorium receivership or
simlar proceeding affecting the Borrower,
the Guarantor(s) or any other person.

Georgi a.

The Deed to Secure Debt Securing Guaranty (“Security Deed”) was

filedinthe Ofice of the Cerk of Ri chnond County Superior Court

on January 5, 1993.

Bank unti |

Agr eenent

It conveyed title to the Property to Wachovi a

al | indebtedness that Debtor guaranteed in the Guaranty

had been paid in full.

Thi s conveyance is nade under the provision
of The O ficial Code of Ceorgia Annotated

Title 44, Chapter 14, Article 3 and upon
paynent of the debt hereby secured this deed
shall be cancell ed and surrendered pursuant
thereto; the debt hereby secured being all
i ndebt edness of Grantor or any of them to
Grantee arising under that certain Guaranty,
dat ed Decenber 31, 1992, executed by G antor
or any of them in favor of G antee, under
whi ch, 1nter alia, Grantor or any of themhas
guaranteed paynent of all indebtedness of
ol dberg Bros., Inc. (“Debtor”) to Gantee
arising under that certain prom ssory note,
dated 12/31, 1992, executed by Debtor in
favor of Grantee, in the original principal
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anount of Three hundred fifteen thousand and
00/100 Dollars ($315, 000.00), mat uri ng
1/ 10/ 2003, together with any and all renewal s
or extension thereof, in whole or in part.

It is the intention of the Gantor and
G antee that this deed shall secure not only
t he indebtedness herei nabove described but
also any and all ot her and further
i ndebt edness, obligations and liabilities now
owing or which nmay hereafter be ow ng,
however incurred, to Gantee, by Gantor or
any of the them or by the Debtor, whether
jointly or severally.

By the terns of the Security Deed and CGuaranty Agreenent, the
Property collateralized not only all of GBlI's present and future
debt to Wachovi a Bank, but also all such debt to Wachovi a Bank’s
affiliates. The Security Deed referenced O C G A 8§ 44-14-3 and

called for <cancellation upon paynent of all debt secured.?

30fficial Code of Georgia Annotated (O.C.GA) 44-14-3
provides in part pertinent:

Furni shing of cancellation by grantee or hol der upon paynent;
l[iability for failure to conply; cancellation of instrunment after

failure to conply; liability of agents. :
(b) (1) Whenever the indebtedness secured by any instrunent is
paid in full, the grantee or holder of the instrunment, within 60

days of the date of the full paynent, shall cause to be furnished
to the clerk of the superior court of the county or counties in
which the instrunent is recorded alegally sufficient satisfaction
or cancellation to authorize and direct the clerk or clerks to
cancel the instrunent of record. The grantee or holder shall
further direct the clerk of the court to transmt to the grantor
the original cancellation or satisfaction docunent at the
grantor's last known address as shown on the records of the
grantee or holder. In the case of a revolving | oan account, the
debt shall be considered to be "paidin full"” only when the entire
i ndebt edness i ncl udi ng accrued finance charges has been paid and
t he | ender or debtor has notified the other party to the agreenent
inwiting that he wishes to term nate the agreenent pursuant to
its terns.

(2) Notwi thstanding paragraph (1) of this subsection, if an
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Paynment in full of GBlI’'s debt to Wachovia Bank and affiliates
woul d call for cancellation of the Security Deed.

On August 23, 1995, Regi ons Bank* refinanced the | oans
of both GBI and Richnond Recycling, Inc. (“RRI”). Regions Bank
and the Debtor, GBl and RRI intended that all debt owed by GBI and
RRI to Wachovia Bank be paid in full, and the collateral
previ ously pl edged to Wachovi a Bank be pl edged to Regi ons Bank to
secure the new debt. M. Gordon Yearwood of Regions Bank
testified that without the Property as collateral, no | oan woul d
have been made. M. Yearwood instructed Regi ons Bank attorney,
M. David Wlkin, to provide atitle opinion and that Regi ons Bank
was to receive a first priority interest in the Property. M.
W1 kin called Wachovi a Bank and spoke to M. Paul Rightout, who
was in charge of the accounts of GBI and RRI. M. WIkin
requested the payoff anounts for all |oans outstanding to the two
corporations. M. WIlkintestifiedthat he specifically requested

the conplete extent of debt, and enphasized that Regi ons Bank

attorney at law remts the pay-off bal ance of an instrunent to a
grantee or holder on behalf of a grantor, the grantee or hol der
may direct the clerk of the court totransmt to such attorney the
original cancellation or satisfaction docunent.

(3) A grantee or holder shall be authorized to add to the pay-off
anount the costs of recording a cancellation or satisfaction of
an instrunent.

* The refinancing was actually done by Allied Bank of
Ceorgia. Allied Bank of Georgia | ater becane Regi ons Bank. Since
this change in identity does not affect the issues raised inthis
O der, inthe interest of clarity both Allied Bank of Georgia and
Regi ons Bank are referred to as “Regi ons Bank.”
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sought release of all liens on collateral, including the lien on
the Property. M. R ghtout did not recollect this call, and
deni ed that either Regions Bank or its attorney gave instructions
regardi ng specific collateral to be rel eased.

Wachovi a Bank provi ded Regi ons Bank with a |ist of seven
| oans. The list was conpiled by M. Deborah Watley, an
adm ni strative assistant in Wachovia Bank’s business banking
depart ment whose routine job duties included providing such |ists.
O the seven |loans, two were in the name of Ri chnond Recycling,
Inc., and five were in the nane of Coldberg Brothers, Inc. The
account nunber, principal owed, interest owed, and total due were
given for each |loan. Below the seven |oans was a total, “As of
August 24, 1995: $610, 411.16."

The list was inconplete. At that time, GBI had a
busi ness credit card with a line of credit to $5,000.00 with an
affiliate of Wachovia Bank. The credit card represented at | east
a potential debt of up to $5,000.00; but Wachovia Bank failed to
prove that there was any bal ance owed on the credit card on August
23, 1995. M. Rightout, of Wachovi a Bank, testified that Wachovi a
Bank woul d have had know edge that the credit card account was
open. The credit card was not included on the list of loans. 1In
addi tion, GBI and/or RRI had deposit/checki ng accounts at Wachovi a
Bank. Wachovia Bank could have required collateral on these
accounts. However, they also did not appear on the list of |oans

t hat Wachovi a Bank provi ded. There was no evi dence presented t hat

7



either GBI or RRI owed Wachovia Bank any debt arising fromthe
deposi t/ checki ng accounts on August 23, 1995.

M. Yearwood testified that because the list of |oans
was furni shed by Wachovi a Bank, he considered it to be a conplete
list of debt requiring payoff. M. Yearwood did not actually
review the list, and did not know if anyone at Regions Bank
reviewed the list with the Debtor or any officer/director of GBI
or RRI for accuracy and conpl et eness.

At the closing, Wachovia Bank was i ssued a check in the
amount of $610,411.16, the total amount stated on the list of
seven | oans. The top (non-negoti abl e) section of the check showed

the follow ng information:

Anmount $610, 411. 16
Dat e 08/ 23/ 95
Payee Wachovi a
Seller(s) --

Buyer (s) Al berta ol dberg and Col dberg Brothers,
I nc.
Ri chnond Recycling, Inc.
Property Location
2501 Henry Street Augusta,, Richnond County
Ceorgi a
Loan Pay O f
Good Thru 8/ 24
The check was endorsed by M. Rightout and negoti ated by Wachovi a
Bank.

At the closing, Debtor’s then husband, as president of
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both GBI and RRI, signed notes for Regions Bank’s | oan to each
corporation pledging a “first nortgage security deed” on the
Property. Debtor signed the corresponding security deed to
Regi ons Bank, which was filed with the Cerk of Superior Court in
Ri chnond County, Georgia on August 25, 1995.

Wachovi a Bank’ s | oans were secured by other coll ateral
besides the Property: accounts receivable, inventory, and
equi pnment . This security interest in business collateral was
perfected by a UCC-1 filing. After the closing, Wchovia Bank
cancel ed that security interest. M. Mtchell of Wachovi a Bank
testified that the UCC-1 filing was cancel ed “because the debt
that was related to those business assets was paid.” It is
unknown whether this security interest was subject to a dragnet
cl ause conparable to those of Wachovi a Bank’s Guaranty Agreenent
and Security Deed.

Wachovia Bank did not cancel its Security Deed to the
Property. M. WIlkin did not bring down the title exam nation of
the Property after the closing. On Cctober 31, 1996, M. WIKkin
faxed a request to Wachovia Bank that their Security Deed be
cancel ed i n accordance with the payoff of August 23, 1995. He was
told by Ms. Whatl ey that Wachovi a Bank was retaining the security
deed to secure other debt. Wachovia Bank clains that the dragnet
cl auses of the Guaranty Agreenent and Security Deed all owed
Wachovia Bank to retain its lien on the Property to secure the

credit card debt, the deposit/checking accounts, and any |oans
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subsequent to the closing.?

On COctober 30, 1998, Alberta Coldberg filed for
bankruptcy relief. Both Regi ons Bank and Wachovi a Bank now cl ai m
to have the first priority lien on the Property. The Court has
jurisdiction to hear this matter as a core bankruptcy proceedi ng
under 28 U.S.C. 8§ 157 (b)(2)(A and (K) and 28 U S. C. § 1334
(1994). Since this proceeding solely concerns property rights,
property |l aw of the State of Georgia is determ native. Butner v.

United States, 440 U. S. 48, 54-55, 99 S. Ct. 914, 917-918, 59 L. Ed.

2d 136 (1979), Leggett v. Mrgan (In re Mrgan), 115 B.R 399
(Bkrtcy. M D. Ga. 1990).

The parties’ contentions center on two issues. First,
was Wachovia Bank required to cancel its Security Deed to the
Property when Regions Bank asked it for an anpbunt due and then
pai d t hat amount. Second, did the dragnet clause of the Guaranty
Agreenent, incorporated by the Security Deed, all ow Wachovi a Bank
toretainits lien on the Property after the closing.

The first issue considered i s whether Wachovi a Bank was
required to cancel its Security Deed upon receipt of a check in
t he amount that Wachovi a Bank had decl ared was due. The Suprene
Court of Georgia has considered simlar situations in both the

purchase of property and the repaynent of debt. Mcd aun V.

> In October, 1995, Wachovia Bank extended a |oan of
$20, 000. 00 to Col dberg Brothers, Inc., which was secured by a 1995
Honda aut onobi | e.
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Sout hwest Georgi a Production Credit Ass’n, 256 Ga. 648, 352 S. E. 2d

558 (1987), Fairview Terrace, Inc. v. Roberts, 215 Ga. 407, 110

S.E. 2d 641 (1959), Fulton Bldg. & Loan Ass’'n v. Greenlea, 103 Ga.

376, 29 S.E. 932 (1898). These cases hold that when a |ienhol der
is asked for the amobunt needed to pay off the secured debt, and
that anount is then tendered to the |ienholder in paynent of the
debt, the lienhol der is estopped fromclaimng alarger sumis due
and nust cancel the security deed.

In Mcdaun, a borrower testified that he had fully
repaid his debt in the anount stated by the | ender, but the | ender
testified that one dollar was intentionally |l eft ow ng so that the
security docunments would remain in effect and keep the renewabl e
operating expenses |oan open. 352 S. E 2d at 559-60. The court
stated the applicable | aw

When a creditor receives and retains a sum of

noney from his debtor |ess than the anount

actually due him with the understanding,

either express or implied, that it is

received by himin satisfaction of his claim

or demand, he cannot thereafter treat it as

a nullity and recover the balance...."

(Enmphasis supplied.) R vers v. Cole Corp.

209 Ga. 406, 73 S.E.2d 196 (1952); culf

States Construction v. Superior Rigging, 125

Ga.App. 187, 186 S.E.2d 588 (1971).
(Enphasi s supplied) See al so OCGA § 13-4-103.

Mcd aun, 352 S.E.2d at 560. Since both parties had noved for
summary judgnent, the court concluded that the intent of the
parties was an issue of material fact to be determ ned by the

trier of fact. 1d. at 650-51.
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In both Fairview Terrace and Fulton Bldg. & Loan,

pur chasers of nortgaged property asked for the anmount required to
clear the title, and relied on that figure in purchasing the

property. Fairview Terrace, 110 S.E. 2d 641, Fulton Bldg. & Loan,

29 S. E. 932. The lienholders in each case then clained that
addi ti onal amounts were needed to fully repay the secured debt.
Id. Both cases relied on a finding of fact, that the |ienhol der
understood the intent of the purchaser, in holding that the
I i enhol ders were estopped from claimng any |arger anobunts and
were required to cancel the security deeds. 1d.

1. \Were one purchases property subject to
an incunbrance, and desires to pay to his
vendor the difference between the purchase
price and the anmount of the incunbrance, and
applies to the holder of the incunbrance for
information as to the anobunt then due him
and such holder, with a full know edge of the
pur pose for which such information is asked,
states an anount which he declares to be al
that is then due him and the purchaser,
acting upon the faith of this statenent, has
a settlenment with his vendor, and reserves
the anount which the hol der of t he
i ncunbrance declared to be due him such
hol der is estopped fromcl ai m ng, as agai nst
t he property or the purchaser, any | arger sum
than that reserved by the purchaser at the
time of the settlenment with his vendor.

Fulton Bldg. & Loan, 29 S.E. 932 (Syllabus by the Court).

These hol di ngs require that |I determ ne whet her Wachovi a
Bank understood that Regi ons Bank sought to fully satisfy al
secured debt of GBI and RRI and acquire a first priority lien on

the Property, and whether Wachovia Bank stated or inplied that
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$610,411.16 was the anpbunt required to acconplish that goal

Mcd aun, 352 S. E. 2d 558, Fairview Terrace, 110 S. E. 2d 641, Fulton

Bldg. & Loan, 29 S.E 932. By a preponderance, the evidence

est abli shes that Wachovia Bank knew that Regi ons Bank proposed
paying all debt owed by GBIl and RRI in order to clear all Wachovi a
Bank’s liens so it could attain a first lien position, and that
i n response Wachovi a Bank decl ared that $610,411. 16 was the total
then due to satisfy its debts and |iens.

M. WIlkins, the attorney for Regions Bank, testified
that he requested a statenent of all debts outstanding and that
he told M. Rightout, of Wachovia Bank, that he intended to pay
off all the debt and have Wachovia Bank’s liens cancelled. It is
obvi ous that a bank refinancing debt would require i nformati on of
the total debt required to be paid, and in exchange for paynent
woul d require at |least the sane priority lien on the collateral
as was held by the paid off |[|ender. However, M. Ri ghtout
testified that Wachovi a Bank was unawar e of Regi ons Bank’s i ntent
to acquire a first priority lien on the Property as well as of the
need for the list to be conplete, and that the list of notes was
not the total debt due. Wachovia Bank may be correct that the
[ist was i nconpl ete; however, what nust be determ ned i s whether
the list was intended to be conplete and provided in such a way
t hat Regi ons Bank would have assuned it was conplete. In this
case Wachovia Bank’s providing a listing of payoffs providing for

seven | oans coul d only have been in response to a request for al
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outstanding debt. |In fact, at the tinme of the request there is
no evidence of any other nonies due Wachovia Bank. A list of
seven loans and their total, provided by a bank in response to
request for all debt, can be assunmed to be conpl ete.

The check tendered at the closing stated that it was a
| oan payoff; named the Debtor, GBI and RRI; and gave the address
of the Property. Wachovi a Bank accepted, endorsed and negoti at ed
t he check |labeled “Loan Payoff” and “2501 Henry Street.”
Wachovi a Bank understood from those notations that Regi ons Bank
intended to pay off the debt secured by the Property.

| find fromthe evidence that Wachovi a Bank under st ood
Region Bank’s intent in requesting the total debt due, provided
a dollar amount that could only be taken as the answer to that
request, and then accepted a check in that dollar anount.
Wachovia Bank should have canceled the security deed on the
Property.

The second issue is whether the dragnet clause of the
Guaranty Agreenent, incorporated in the Security Deed, allowed
Wachovia Bank to retain its lien on the Property despite the
paynent received from Regions Bank, and so collateralize
subsequent negati ve bal ances i n t he deposi t/ checki ng accounts, any
credit card bal ances and the Honda autonobile loan. It did not.
“A security deed containing an open-end or dragnet clause wll
continue to be effective so |long as an indebtedness arising out

of contract between the original parties to the deed continuously
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exists fromthe deed’s date.” Brinson v. McMIllan, 263 Ga. 802,

440 S.E. 2d 22, 23 (1994) (citing Md aun, 352 S.E. 2d at 560, and
OC GA 8 44-14-1). Because the debt was satisfied as of August
23, 1995, the indebtedness is not continuous and the dragnet
clause is not effective.

A deed to secure debt with an open end or
dragnet clause will continue to be effective
only so long as there exists indebtedness
between the grantor and grantee. C &S
DeKal b Bank v. Hicks, 232 Ga. 244, 246, 206
S.E.2d 22 (1974). Therefore a determ nation
by the factfinder that the parties intended
for the Cctober 26, 1978 check to satisfy the
i ndebt edness would nean that the deed to
secure debt and the guaranty executed in 1978
were rendered ineffective at that tinme. See
Frank & Co. v. Nathan, 159 Ga. 202, 125 S.E.
66 (1924).

Mcd aun 352 S.E.2d at 560-61. Thus, the determi nation that the
$610, 411. 16 paynment was intended to satisfy the total debt of GBI
and RRI requires a determnation that the Security Deed was
satisfied upon the Regions Bank |oan closing. [d. Although the
Security Deed remained of record, the dragnet clause does not
remai n effective when the conplete debt anmount is satisfied.

Regi ons Bank seeks |iquidated damages of $500. 00,
addi tional |osses and reasonable attorney’s fees and costs.

(c) Upon the failure of the grantee or hol der

to transmt properly a legally sufficient

satisfaction or cancellation as provided in

this Code section, the grantee or holder

shal |, upon witten demand, be liable to the

grantor for the sumof $500.00 as |i quidated

damages and, in addition thereto, for such

additional suns for any loss caused to the
grantor plus reasonable attorney's fees.
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[Wth exceptions not rel evant here]
OC.GA 8 44-14-3(c).

In Edenfield v. Trust Co. Mdirtgage, the |lienhol der did

not cancel the lien until alnost four nonths after the | oan payoff
was received. 185 Ga.App. 678, 365 S.E. 2d 520 (Ga.App. 1988).
There was a controversy over the precise anounts due and paid,
because the payoff ambunt was calculated as of My 23, the
plaintiff did not pay the debt until June 5, and nmeanwhile a
nmont hl y aut omati c paynent was credited against plaintiff’s debt.
Id. at 521. The facts showed that the defendant had *“honest
doubt” concerni ng paynent of the debt. [d. at 522. Because there
was a bona fide controversy and the |ienholder had a good faith
belief that the debt had not been paid in full, the penalties of
OC. GA 8 44-14-3(c) did not apply. 1d. The Court of Appeals
of Georgia quoted the Suprene Court of Ceorgia.

"...the Ceneral Assenbly did not intend to
force a grantee to refuse to satisfy or

cancel at his peril, if his refusal is not
want on or oppressive, but is the result of an
honest doubt. |In instances where there is a

bona fide controversy, and the grantee has a
good faith belief that the debt has not been
paid in full, inposition of the statutory
penalties <clearly wuld not serve the
statutory purpose of punishing grantees who
have unreasonably w thhel d cancel l ati on, and
in fact woul d hi nder

the object of deterrence by arbitrarily and
capriciously inposing penalties where none

are merited ... [ Thus] where there are
honest, disputed, or doubtful questions, a
grantee is not liable for the refusal to

satisfy an instrunent if his refusal is nade
in good faith and under the honest belief
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that the debt has not been paid. The grantee

of the instrunent wll not be excused,
however, where his refusal to satisfy results
from nmer e i nadvert ence, i ndi fference,
inattention, or wantonness." Mtchell .

AQiver, 254 Ga. 112, 116, 327 S.E. 2d 216.~”
Id. at 522.

In this case, no bona fide controversy existed.
Wachovia Bank acted in bad faith in refusing to cancel the
Security Deed. M. WIlkins, closing attorney, on behalf of
Regi ons Bank, requested |oan payoff information sufficient to
satisfy Wachovi a Bank. Wachovi a Bank provided that information.
The cl ear purpose, known to all parties, was satisfaction of all
i ndebt edness due Wachovia Bank, satisfaction of all security
interests held by Wchovia Bank, and establishing a first in
priority security interest in the prior Wachovia Bank col | at er al
in Regions Bank, the lender providing the necessary funds to
satisfy the debts due Wachovi a Bank. Upon tender, acceptance and
negotiation of the «closing check by Wchovia Bank, no
justification existed for Wachovia Bank’s refusal to cancel the
Security Deed on the Property.

Havi ng established that Wchovia Bank acted in bad
faith, the penalties provided pursuant to OC G A 8§ 44-14-3(c)
are appropri ate. Beyond the statutory damages of $500.00 and
reasonabl e attorneys fee Regions Bank failed to prove any other
| oss.

It is therefore ORDERED that the Security Deed recorded
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inthe Ofice of the derk of Superior Court of R chnmond County,
Ceorgia at Realty Reel 407, page 2268 from Al berta ol dberg
encunbering the property known as 2501 Henry Street, Augusta,
Ri chnond County, CGeorgia in favor of Wachovia Bank of Ceorgia,
N. A. be cancel ed of record and that Regi ons Bank f/k/a Al lied Bank
of Georgia holds a first in priority security interest in the
identified property and the proceeds thereof; and

further ORDERED that Regions Bank f/k/a Allied Bank of
Ceorgia recover from the defendant Wachovia Bank, N A f/k/a
Wachovi a Bank of Georgia, N A the sum of $500.00 together with
reasonabl e attorney’s fees to be | ater determ ned by the court as
provi ded pursuant to OC G A 8 44-14-3(c). Regarding the award
of reasonabl e attorney’ s fees, Regi ons Bank’s counsel shall submt
wi thin 30 days of the date of this order counsel’s application for
an award of attorney’'s fees with copy served upon opposing
counsel . OQpposi ng counsel shall file any responses to the
application for attorney’s fees within 30 days foll owi ng service.
A determ nation as to the anount of the fees will be made based
upon the application, response and applicable precedent w thout
further hearing.

JOHN S. DALIS
CH EF UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 3rd Day of March, 2000.
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