IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOQUTHERN DI STRI CT OF GEORA A
Augusta Di vi si on

I N RE: ) Chapter 7 Case
) Nurber 95-11415
JACK ALLEN HORNER )
)
Debt or )
)
)
JACK ALLEN HORNER )
)
Plaintiff )
)
VS. ) Adversary Proceeding
) Nurber 95- 01090A
BARBARA HORNER )
)
Def endant )
ORDER

Before this court is the remand of this matter fromthe
United States District Court for the Southern District of Georgia
upon reversal of a prior judgnent in favor of defendant Barbara
Horner determning that a debt created pursuant to a separation
agreenent between the parties entered as a part of their divorce
decree in the Superior Court of GCeorgia was in the nature of
mai nt enance, alinony or support and was therefore not discharged in
M. Horner’s Chapter 7 bankruptcy case. At the conclusion of the

trial of this adversary proceeding | entered ny findings on the
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record. M. Horner appealed that determ nation and the District
Court found that “[t]he Bankruptcy Judge did little nore than tick

off the Suarez factors without stating the significance, rel evance,

and wei ght of each particular factor . . .” and “[Db]esides being
unclear, the Bankruptcy Court’s analysis seened thin and
superficial.” | will attenpt to be clearer in articulating ny

reasons for determ ning the obligation created under paragraph 9 of
t he separation agreenent between the parties dated February 1, 1991
and i ncorporated into the final judgnent and decree of total divorce
bet ween the parties entered March 26, 1991 in the Superior Court of
Col unmbi a County, Georgia is in the nature of support for the benefit
of Barbara Horner as provided under 11 U S.C. 8§ 523(a)(5)! and is

t herefore not discharged in M. Horner’s Chapter 7 bankruptcy case.

11 U.S.C. § 523(a)(5) provides in relevant part:

a) A di scharge under section 727, . . . of this title does
not di scharge an individual debtor fromany debt—.

(5) to a spouse, former spouse, or child of the debtor, for
alinony to, maintenance for, or support of such spouse or
child, in connection with a separation agreenent, divorce
decree or other order of a court of record, determ nati on nade
I n accordance with State or territorial |aw by a governnental
unit, or property settlenment agreenent, but not to the extent
t hat —.

B) such debt includes a liability designated as alinony,
mai nt enance, or support, unless such liability is actually in
the nature of alinobny, nmintenance, or support;



Jack and Barbara Horner were divorced in 1991 after 23
years of marriage. During their marriage they had two children, a
son age 22 and a daughter age 17, at the tinme the separation
agreenent was executed. The daughter turned 18 shortly after the
di vorce becane final. In the year preceding the divorce (1990),
Jack Horner earned approxinmately $60,000.00, and Barbara Horner
approxi mat el y $40, 000. 00. The separati on agreenent relevant to the
i ssue now before nme provides as foll ows:

2. Alimony Waiver. Each party waives and

forever relinquishes any clai ns each has or nmay

have to al i nony, mai ntenance and support of any

nature from the other or his or her estate

whether in the formof periodic paynents, |unp

sum paynments or awards of property fromhis or

her separate estate or otherw se, except as set
forth in this agreenent.? (Enphasis added).

3. PROPERTY DIVISION. :

(2) Home Place. The wife presently owns
t he house and 15.96 acres of |and used by the
parties as their residence and the residence of
the children, the husband having Quit-d ai ned
his interest in said property to the wife in
Noverber of 1989. In addition the wife owns
and (sic) adjacent 10.487 acres of |and which
was purchased by her separately. As a division
of property and not as alinony the wife al one
shall retain ownership of the home place and
the adjacent tract of land. It is understood

’The District Court found that “Barbara Horner agreed to waive
any claimto alinony, naintenance or support, but T 9 contained the

following provisions... [with verbatim from the separation
agreenent].” The District Court’s findings inply a conflict between
par agraph 2 and paragraph 9. | find no conflict because the “except

as set forth in this agreenent” | anguage of paragraph 2, in ny view,
i ncor porates paragraph 9 as an exception to the waiver of support.
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and agreed that said Hone Place is subject to a
first nortgage now held by BarclaysAmerican/
Mor t gage Cor poration and a second Mortgage hel d
by Bankers First Federal Savings and Loan
Associ ation, which nortgages the w fe assunes
and agrees to pay.

(d) Other Real Property of Wife. The wife
presently owns four other parcels of real
estate consisting of a Jlot in Ponderosa
Subdivision in Lincoln (sic) and rental
propperty (sic) located at 1806 Wi ghtsboro
Road, Augusta, Georgia, 4502 Evanston Drive
Martinez, Georgia, and 520 Highview Wy,
Martinez, Georgia. These properties were
purchased with the separate funds of the wfe
and the husband wai ves any claimwhich he may
have to said properties.

6. CUSTODY OF CHILD AND VISITATION RIGHTS.

The parties shall have joint custody and
control of the mnor child of the marriage
Susan Leigh Horner. The wfe shall have

primary custody and provide a hone for the
child subject to reasonable visitation rights
in favor of the husband. The parties agree to
co-operate on all decisions requiring the joint
consent of the parties. (Enphasis added).

7. CHILD SUPPORT PAYMENTS. The husband shal

pay to the wife as and for the support of the
m nor child of the parties, Susan Lei gh Horner,
the sum of $1100. 00 every four weeks begi nni ng
February 21, 1991. It is contenplated that
said child shall obtain college and post-
graduat e educati on and said child support shal

conti nue beyond the age of eighteen (18) years
provi ded that said child in (sic) enrolled as a
full time student in an institution of higher
| earni ng (Col | ege, Graduate School, Law School,
etc.). It is contenplated that said child w |l
attend university, college for nine nonths out
of the year, and failure of the child to attend
an institution of higher learning for twelve
nonths out of the year shall not void this
provision, unless she makes an affirmative
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decl aration of her cessation of hi gher
|l earning. Furthernore the tenporary cessation

of education due to illness or other neans
beyond the control of said child shall not void
this provision. However, in any event the

child support provided for herein shall
termnate in June 2001 if not previously
termnated. In the event that the child elects
to attend school for less than nine nonths of
the year or otherw se tenporarily discontinue
(sic) or defer (sic) her education, the
obligation to nmake the support paynents call
(sic) for herein shall tenporarily abate until
t he education nay be resuned at which tine the
full paynment shall once again be made. Wfe
wai ves any right to claim said child as her
depenant (sic) as long as such paynents are
current and wife agrees to sign RS Form 8382
for each year. Wfe agrees to use so nuch of
said support paynents as may be necessary for
the education of said child and not for her
personal expenses. The wife agrees to hold
such support paynents in trust to expend them
for the benefit of the child.

9. SUPPORT FOR WIFE. The husband shall pay
to the wfe or her heirs or personal
representative in the event of her death
FOURTEEN THOUSAND THREE HUNDRED ($14, 300.)
DOLLARS annual |y, payabl e ELEVEN HUNDRED
($1,100.00) DOLLARS every fourth (4) week
begi nning March 7, 1991 to enable her to neke
the nortgage paynents on the [marital
resi dencej. Upon the cessation or tenporary
abat enent of the obligation of the husband to
pay child support under paragraph seven (7) of
this agreenment the support paynents shall be
increased at the rate of SEVEN THOUSAND ONE
HUNDRED FI FTY ($7,150.00) DOLLARS per year
payable at a rate of FIVE HUNDRED FIFTY
($550. 00) DOLLARS every fourth week on the sane
weeks that the child support paynments would
have been nmade. All obligations of the husband
to pay the support paynents provided for herein
shall term nate upon his attaining the age of
65 years on January 31, 2005. The paynents
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provided for in this paragraph for the benefit

of the Wfe by the Husband shall not be

included in the gross inconme of the Wfe under

Section 67(b)(1)(B) of the Internal Revenue

Code, and not allowable as a deduction to the

Husband under section 215 of the Internal

Revenue Code of 1954, as anended. (Enphasis

added).

According to the testinony of M. Jack Mnor, a real
estate appraiser, the real estate owned by Ms. Horner, includingthe
hone pl ace had a val ue of $508, 500. 00 as of March 11, 1996, the date
of his appraisals. M. Mnor testified that these appraisal val ues
held true as of the date of the separation agreenment on March 26,
1991. According to the 1989 and 1990 joint federal incone tax
returns filed by the parties, the income producing real estate had
a resulting annual net |oss which included depreciation. At the
time of the separation agreenent, the rental properties produced a
positive cash flow in excess of $500.00 per nonth. No evidence was
I ntroduced as to the net equity in the properties.

I n accordance with the separation agreenent, Jack Horner
made paynents as defined by paragraph 9 to Barbara Horner unti
March 1993. Before cashing sone of the checks, Barbara Horner wote
“debt repaynment” on them The parties conplied with the tax
provi sions in paragraph 9.

In August 1993, Jack Horner filed an action for
nodi fication of alinmony in the Superior Court of Colunbia County,
Georgia. The superior court denied the request for nodification,

hol ding that the paynments under paragraph 9 were “not periodic



paynents subject to nodification, but constitute[d] instead, |unp
sum al i rony payable in installnents[.]”

In Cctober 1995, after filing a Chapter 7 case, Jack
Horner instituted this adversary proceeding to di scharge the debt to
Bar bara Horner created by paragraph 9.

The District Court in its order generally set forth the
| egal standard to be applied in this matter.

In general, a Chapter 7 debtor may obtain a
di scharge from*all debts that arose before the
date of the order for relief.’ 11 U.S.C 8
727(b). A division of property pursuant to a
di vorce decree is a debt dischargeabl e under 8§
727. In re Bedingfield, 42 B.R 641, 645 (S.D.
Ga. 1983). However, a debt that is ‘actually
in the nature of alinony, rmaintenance, or
support’ is excluded fromthe 8 727 di scharge.
11 U.S.C. § 523(a)(5); Inre Harrell, 754 F.2d
902, 904 [(11* Cir., 1985)]. The party
opposing discharge bears the burden of
establishing that the Debtor’s obligation is
actually in the nature of alinony, maintenance,
or support. In re Montgonery, 169 B.R 442,
444 (Bankr. MD. Fla. 1994) (citation omtted).

[ The burden of proof in establishing non-
di schargeability is by a preponderance of the
evidence. G ogan v. Garner, 498 U S. 279, 287
111 S. . 654, 1122 L.Ed.2d 755 (1991).]°3

Federal law, not state l|aw, governs the
determnation of whether a debt is non-
di schar geabl e al i nony, mai nt enance, or support.
In re Harrell, 754 F.2d at 905 (citation
omtted). However, state law nmay still provide
useful non-di spositive guidance on this issue.

3The bracketed material in the | ong quotation fromthe District
Court’s order represents additional conclusions of |aw nmade by ne.



See In re Rosenblatt, 176 B.R 76, 78 (Bankr.
S.D. Fla. 1994); 1n re Jackson, 102 B.R 524,
531 n. 11 (Bankr. MD. La. 1989). \Were, as
here, the final divorce decree nerely approves
an agreenent between the parties, the intent of
the parties is the focus of the inguiry][,]
West v. West, 95 B.R 395, 399 (Bankr. E. D. Va.
1989) [and is dispositive. See In re Sternberg,
85 F.3d 1400, 1405 (9" Cir. 1996); In re
Sanson, 997 F.2d 717, 723 (10'" Cir. 1993) (“the
critical inquiry is the shared intent of the
parties at the time the obligation arose”).]*
A federal court is not bound by the I abel that
the parties or the state court attach to an
award; the substance and function of the
obligation rather than its form determ ne
whet her an obligation is dischargeable[;] See
Shaver v. Shaver, 736 F.2d 1314, 1316 (9" Gr.
1984); In re Spong, 661 F.2d 6, 9 (2™ Cr.
1981)[; but it is indicative of the parties
intent. See In re MacDonald, 194 B.R 283, 287
(Bankr. N.D. Ga. 1996); Matter of Bell, 189
B.R 543, 547 n.2 (Bankr. N.D. Ga. 1995)];°
Erspan v. Badgett, 647 F.2d 550, 554 (5" Cr.
1981). To ascertain the intent of the parties
and the substance and function of the
obligation, the bankruptcy court my consider
any or all of the follow ng factors:

(1) The anobunt of alinony, if any, awarded by
the state court and the adequacy of any such
awar d;

(2) the need for support and the relative
income of the parties at the tinme the divorce
decree was entered;

(3) the nunber and age of chil dren;

(4) the length of the nmarriage;

(5) whether the obligation term nates on death
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or remarriage of the former spouse;

(6) whether the obligation is payable over a
| ong period of tineg;

(7) the age, health, education, and work
experience of both parties;

(8 whether the paynents are intended as
econonmi ¢ security or retirenent benefits;

(9) the standard of living established during
the marri age.

Suarez v. Suarez (In re Suarez), Ch. 11 Case
No. 91-20276, Adv. No. 92-2009, slip op. at 23-
24 (Bankr. S.D. Ga. Dec. 23, 1992) (citing In
re Hart, 130 B.R 817, 836-37 (Bankr. N.D. Ind.
1991). This list, which is simlar to others
formul ated by other courts,[footnote omtted]
I S a non-exhaustive checklist of considerations
that need not be proven or even considered in
every case. See In re Jackson, 102 B.R 524,
531 (Bankr. MD. La. 1989); see also In re
Benich, 811 F.2d 943, 945 (5" Cr. 1987)
(explaining that such factors ‘are not |egal
criteria, . . . but relevant evidentiary
factors that assist the bankruptcy court as
trier of fact in determ ning the true nature of
the debt created by the agreenent’).

In addition to the Suarez factors, the District Court adnonished ne
to consider the follow ng additional factors:

1. Wether there are mnor children requiring support.

2. “[Ms.] Horner’s need for support and the fairly substantial
anount of assets accunul ated by [her] during the marriage (including
real estate valued at nore than $500, 000. 00).”

3. The deductibility for federal and state income tax purposes of

t he paynent at issue.



4. “[A] ppropriate weight [should be given] to the Col unbia County
Superior Court’s characterization of the obligation under § 9 as a
di vision of property (lunp sum alinony) rather than support.”

Il will now anal yze each of the factors enunerated by the District
Court in fulfilling the requirenents established by the Eleventh
Circuit Court of Appeals that | conduct “a sinple inquiry as to
whet her the obligation can legitimately be characterized as support,
that is, whether it is in the nature of support.” (Enphasis added

as to “sinple” and original as to “nature.”) In re Harrell, 754

F.2d at 906. All to determine the intent of the parties in reaching
the terns of the separation agreenent specifically paragraph 9 now
at issue beginning wth the phrase “SUPPORT FOR WIFE.”

1. The amount of alinony, if any, awarded by the
state court and the adequacy of such award.

Par agraph 2 of the separation agreenent

. waives . . . any clainms each has or may

have to al i nony, mai ntenance and support of any

nature fromthe other . . . whether in the form

of periodic paynents, lunp sum paynments or

awards of property from his or her separate

estate or otherw se, except as set forth in

this agreenent.
This factor, based upon the |anguage of the separation agreenent,
supports a finding of a support obligation. The superior court
made no award of alinony. Paragraph 2 waives support except as set
forth in the agreenment itself such as the " SUPPORT FOR WIFE"

provi ded i n paragraph 9.
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2. Need for support and the relative inconme of the
parties at the time the divorce decree was entered.

The District Court’s order of reversal stated that |
failed to consider Ms. Horner’s substantial assets valued at nore
t han $500, 000. 00 in assessing her need for support. The District
Court left wundisturbed ny determnation that M. Horner earned
approxi mately $20, 000. 00 per year nore than Ms. Horner ($60, 000.00
vs. $40, 000. 00) . In addition, the evidence established that first
and second nortgages against the honme place, annual taxes and
i nsurance required an equival ent nonthly paynent of “a little over
$1, 400. 00. (Testinony of Barbara Horner Transcript p. 1-24 |line 14).
Ms. Horner had a disposable income of $1,900.00 per nonth.
(Testinmony of Barbara Horner Transcript p. 1-24 line 17). Cearly,
Ms. Horner |acked sufficient income to maintain the famly hone
pl ace awarded to her wunder paragraph 3(a) of the separation
agr eenent . She had substantial other assets which if sold
apparently could generate funds to satisfy or reduce the nortgages
agai nst the hone place. However, two of the properties owned by M.
Horner were purchased to provide funds for the two children's
col | ege education in the event that the parties devel oped fi nanci al
probl ens and were unable to provide the education. (Testinony of
Jack Horner Transcript p. 1-103 line 23 - p. 1-104 line 4). At the
time of the separation agreenent the son, then 22, was still in

school and the daughter, then 17, was to enter college that fall.
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Again, this factor provides little guidance. |If M. Horner was to
mai ntai n her rental property for her own future security and that of
her children’s education and to retain the home place, she |acked
sufficient income to do so and required a contribution of support
from M. Horner. |If the rental properties were |iquidated, there
woul d appear to have been funds generated to reduce the first and
second nortgages on the hone place thus |essening her need for
support fromM. Horner in order to maintain the famly hone pl ace,
but that would have elimnated the security provided for the

children’s educati on.

3. The nunber and age of children.

At the tinme of the separation agreenent the two children
were 22 and 17. This factor clearly mtigates against an award of
support.

4. The length of the marri age.

The Horners were married nore than 23 years at the tine
they entered into the separation agreenent. This factor consi dered
in conjunction with the disparity of income of the parties and the
standard of l|iving established during the course of the narriage

supports a determ nation of support. See Fitzgerald v. Fitzgerald

(In re Fitzgerald), 9 F.3d 517, 521 (6'"™ Cir. 1993) (standard of

living is a long-standing standard for finding award of ali nony);

&in v. Rves (In re Goin), 808 F.2d 1391, 1393 (10'" Cr. 1987)
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(many years narried and disproportionate earning power helps
determ ne award is for support), aff’g 58 B.R 136 (D. Kan. 1985).
5. \Whether the obligation term nates on the death or
remarriage of the fornmer spouse.

As stated by the District Court, “the provision that Jack
Horner’s obligation under paragraph 9 would not term nate upon
Bar bara Horner’s death strongly indicates that the Horners intended

1 9 to create a division of property. See Adler v. Nicholas, 381

F.2d 168, 171 (5'" Cr. 1967) (‘Paynent of a continuing obligation
after the wife’s need for support term nates strongly supports an
intent to divide property and strongly refutes an argunment that it
is alinmony.”)”
6. Wiether the obligation is payabl e over
a long period of tine.

Paragraph 9 required M. Horner to pay to M. Horner
$14,300.00 annually, payable in $1,100.00 every fourth week
begi nning March 7, 1991 and continuing until January 31, 2005. The
periodi c nature of these paynments is an indicator of support. See

ller v. Iler (Inre ller), Ch. 7 Case No. 95-42815 Adv. No. 96-4050

slip op. at 13 (Bankr. S.D. Ga. Sep. 3, 1997) (twelve nonthly

paynments of $1,440.25 are support); Garrard v. Garrard (In re
Garrard), 151 B.R 598, 600-01 (Bankr. MD. FlI. 1993) (“periodic
paynents of $500.00 per nonth for a period of 120 nonths” are

support); Bowsman v. Morrell (In re Bowsnman), 128 B.R 485, 487
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(Bankr. MD. Fl. 1991) (obligation to pay installnments over a
substantial period of time, weekly $100.00 paynents for 156 weeks,
i S support).
7. The age, health, education and work experience
of both parties.

This factor provides little guidance. At the tine of the
entry of the separation agreenent the parties were of conparable
age, reasonabl e good health and enpl oyed. As noted under factor 2
above, M. Horner enjoyed an annual incone of about $60, 000. 00 or
1/ 3 higher than that of M. Horner.

8. \Whether the paynents are intended as economc
security or retirenment benefits.

Again, this factor is of no help. The plain | anguage of
paragraph 9 provides that the paynents were necessary “to enable
[Ms. Horner] to nake the nortgage paynents on the [marital
resi dence]” and the evidence supports this statenent. Thi s cl ear
and unanbi guous statenent indicates that the paynments are for her
econonmi ¢ security. However, taking into consideration the val ue of
ot her properties owned by Ms. Horner it does not appear that these
paynents were necessary for her |long termeconom c security.

9. The standard of l|iving established during

the marri age.
By far, this is the strongest indicator of the intent of

the parties regarding the paynments provided under paragraph 9.
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During the course of the marriage the parties enjoyed a very good
conbi ned income of approxinmately $100,000.00 per year and lived
quite confortably. (Testinmony of Jack Horner Transcript p. 1-102
line 7). This lifestyle included famly vacation trips to Europe
and owni ng and mai ntai ning horses at the hone place. The paynents
descri bed under both paragraphs 7 and 9 of the separation agreenent
were clearly designed to maintain Ms. Horner and their daughter in
the standard of living established during the course of the nore
than 23-year marriage, a clear indicator of support. See,

Fitzgerald 9 F.3d @521.

10. Whether there are mnor children
requiring support.

The younger child under paragraph 7 of the separation
agreenment received $1,100.00 every fourth week. Additionally, as
t he daughter, then 17, would soon reach the age of mgjority and
typically conclude her education before the term nation of paynent
requi renents under paragraph 9, January 31, 2005, it would appear
less likely that the paynments required under paragraph 9 to
facilitate Ms. Horner’'s neeting the nortgage paynent obligation on
the famly residence would inure to the benefit of the daughter
This factor mtigates agai nst a determ nation that the obligationin

paragraph 9 is in the nature of support.

11. The tax treatnent of the paynent.
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This factor also mtigates against a determnation of
support. 1In the agreenent under paragraph 9 the parties established
that the paynent to Ms. Horner would not be included in her gross
income for federal income tax purposes and not be allowed as a

deduction to M. Horner. See Engramyv. MacDonald (I n re MDonal d),

194 B.R 283, 288 (Bankr. N.D. Ga. 1996) (identifying the tax
treatnment of the paynent by the debtor’s spouse as a factor to

consider); Copeland v. Copeland (In re Copeland), 151 B.R 907, 910

(Bankr. WD. Ark. 1993) (“The tax treatnment chosen by the parties is
rel evant and very probative to the determ nation of the parties

intent.”). But see Hardy v. Hardy (In re Hardy), Ch. 13 Case No.

95-42178 Adv. No. 96-4004, slip op. at 6-8 (Bankr. S.D. Ga. July 17,
1996) (tax treatnent is only probative, not per se, evidence of
parties’ intent).
12. Appropriate wei ght should be accorded the
Col umbi a County Superior Court’s characterization
of the obligation under paragraph 9 as a division of property
(lunp sum alinmony) rather than support.
The District Court in its order determ ned that under

Georgia law, lunp sum alinony is considered “in the nature of a

final property settlenent.” See Hamilton v. Finch, 230 S.E 2d 881,

238 Ga. 78, 79 (1976). The District Court also opined that the
Georgia court’s opinion, while not controlling, is entitled to due

deference, citing In re Mntgonmery, 169 B.R at 444 and Toony V.
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Ploski (In re Ploski), 44 B.R 911, 913 (Bankr. D.N H 1984).

Affording deference to the state court decision requires
an analysis of the underlying state [|aw Georgia |aw defines
alinony as “an allowance out of one party's estate, made for the
support of the other party when living separately.” Oficial Code
of Georgia Annotated (OC.G A ) 8 19-6-1. Despite this definition,
the | abel of “alinony” has been applied in Georgia to asset or fund
transfers between spouses as a result of a divorce decree, whether
the transfer is intended for support or is actually an equitable
di vi sion of property. The Suprene Court of Georgia has identified
several means by which a divorce decree may acconplish a transfer of
assets or funds from one spouse to the other:

1. specifically enunerating real or personal property to be
transferred,

2. stating a specific or variable anount of noney payabl e either at
once or in specific installnents;

3. stating a specific or variable anount of noney to be paid at
stated intervals for an indefinite period of tinme, at |east until
the death or renmarriage of the receiving spouse; or

4. any conbi nation of the above.

Stone v. Stone, 330 S.E. 2d 887, 254 Ga. 519 (1985) (adopting the
above from the concurring opinion of Justice Weltner in Rooks v.
Rooks, 311 S.E. 2d 169, 171, 252 Ga. 11 (1984)). Georgia |aw

i gnores the I|abel placed upon an award and |ooks only to the
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substance of the award. Di stinguishing between the fornms of asset
di stribution beconmes inportant only when the obligor seeks to nodify the
di vorce obligations. Under OC.GA 8§ 19-6-19, *“permanent alinony” or

“periodic alinmony” is subject to nodification. However, “lunp sumalinony” is

18



not subject to nodification under O C. GA 8§ 19-6-21. In this case, the
negoti ated paynent constituted “lunp sum alinony” as determned by the
superior court. However, this determination is relevant only in a state

action for nodification due to a change in circunstances. This labeling is
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not a determnative factor of whether the award was i ntended for the support
of the wife or whether it was intended as an equitabl e division of property.

See Appling v. Rees (In re Appling), 186 B.R 1013 (Bankr. N D. Ga.

1995) (deci sion making an independent factual determ nation that |unp sum
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alinony award was intended for the support of the non-debtor spouse and

therefore finding the debt non-dischargeable).; Ackley v. Ackley (In re

Ackl ey), 186 B.R 1005 (Bankr. N.D. Ga. 1994) (sane); Nix v. Nix (In re Nix),

185 B.R 929 (Bankr. N.D. Ga. 1994) (sane). Al t hough I am adnoni shed by the
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District Court to give due deference to the superior court’s determ nati on of
| unp sum alinony, as such determnation is only relevant in considering a
nodi fication of a divorce decree due to subsequent change in circunstance, it

does not address the intent of the parties at the tinme they entered into the
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separati on agreenent.
In this case the factors set forth above are at best inconcl usive
and at worst confusing. Having read the separation agreenment and heard the

testinmony of the parties at trial, a clear understanding of the intent of the
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parties at the tinme of the entry of the separation agreenent can be nade.
Under paragraph 3(a) of the separation agreenent Ms. Horner retained ownership
of the home place together with 15.96 acres of |and and an adjacent 10.487
acres free and clear of any claimof M. Horner. Additionally the separation
agreenent acknow edges that the hone place was subject to two nortgages which

Ms. Horner assuned and agreed to pay. The two nortgage paynents, taxes and
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i nsurance on the hone place equal ed approxi mately $1,400.00 per nonth and at
the time of the separation agreenment Ms. Horner’s nonthly disposable incone
equal ed $1, 900. 00 per nonth, an insufficient sumto maintain the property and
to nmeet her other living expenses based upon the standard of |iving enjoyed by
the famly during the course of the narriage. In paragraph 9 of the

separati on agreenent, designated by the parti es “SUPPORT FOR WIFE,” M. Horner

25



agreed to pay to Ms. Horner $14,300.00 annually paid at a rate of $1,100.00
every fourth week. The agreenent specifically provided that this paynent was
“to enable [Ms. Horner] to namke the nortgage paynents on the real estate
referred to in item 3(a)”, the hone place. Additionally, paragraph 9 took
into consideration the paynents nmade by M. Horner as child support for the

benefit of the mnor daughter and provided for an increase in the support
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paynents to Ms. Horner in the event that the child support paynents under
paragraph 7 ceased. Under paragraph 7 M. Horner agreed to pay as child
support $1,100.00 every four weeks whil e the daughter continued her education
as a full tinme student. It is clear that the parties intended M. Horner
provi de two-thirds of his di sposable incone for the benefit of his ex-w fe and

his m nor daughter in order to provide the mnor daughter with college and
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post graduate education if she so desired and to maintain Ms. Horner and their
daughter, during the daughter’s post secondary education, in the standard of
living the famly attained and enjoyed during the course of the 23-year
marriage. (Testinony of Barbara Horner Transcript p. 1-22 line 16-20).

From exam ning the totality of the circunstances existing at the

time of the divorce with enphasis given to the length of the marriage, the

28



inconme disparity between the parties at the tinme of the divorce, and the
standard of living of the famly at the tinme of the divorce, as well as the
| anguage used in the separation agreenent, the paynents under paragraph 9
desi gnat ed “ SUPPORT FOR WIFE" were i ntended by the parties as support for Ms.
Horner. The obligation under paragraph 9 of the separation agreenent between

the parties, incorporated in the divorce decree in the Superior Court of
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Col unmbi a County, Ceorgia requiring Jack Allen Horner to pay to Barbara Horner
$1,100.00 every fourth week until January 31, 2005, is in the nature of
support for Ms. Horner and ORDERED excepted from

the discharge order in M. Horner’s underlying Chapter 7 bankruptcy case.®

®In its order of reversal, the District Court instructed nme to deternine
the validity of an additional ground for reversal of ny previous determ nation
that “the separation agreenment was unconscionable and Barbara Horner was
guilty of actual fraud and conceal nent in the preparation of the separation
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agreenent.” This legal theory for M. Horner was first raised on appeal.
Following the remand from the District Court, by order filed February 24,
1997, the parties to this adversary proceeding were required to file a request
for an additional evidentiary hearing within ten (10) days of the date of the
or der. Barring a request for an evidentiary hearing, the parties were
af forded 30 days in which to file any additional argunent by letter brief. In
response to the order, M. Horner filed a request for an evidentiary hearing
whi ch was w thdrawn based upon the consent of the parties to the adm ssion
into evidence of M. Horner’s 1992 through 1995 federal inconme tax returns.
No brief was submtted on behalf of M. Horner. M. Horner's failure to
pursue his claimthat the separation agreenent was unconsci onabl e and t hat Ms.
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JOHN S. DALIS
CH EF UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Georgia

this day of Septenber, 1997.

Horner was guilty of actual fraud and conceal ment in the preparation of the
agreenent is taken as an abandonnent of that assertion.
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