IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOQUTHERN DI STRI CT OF GEORA A
Augusta Divi sion

I N RE: ) Chapter 13 Case
) Nunber 95- 10667
LI LLI E MAE HATCHER )
)
Debt or )
)
LI LLI E MAE HATCHER ) FI LED
) at 9 Oclock & 13 min. A M
Plaintiff ) Date: 2-1-96
)
VS. ) Adver sary Proceedi ng
) Nunmber 95- 01055A
ARRI NGTON' S, INC. d/b/a )
ARRI NGTON AUTO SALES )
)
Def endant )
ORDER

Lillie Mae Hatcher ("Hatcher") filed this two count
adversary proceedi ng against Arrington's Inc. d/b/a Arrington Auto
Sales ("Arrington") for alleged violations of the Georgia Mtor
Vehicl e Sales Finance Act and the Truth in Lending Act ("TILA").
For the reasons that follow, Arrington did not violate either Act in
executing the | oan at issue.

On June 4, 1993, Ms. Hatcher purchased a 1977 Pontiac
Bonneville from Arri ngton and executed a Mdtor Vehicle Install nent
Sal es Contract ("Contract"). The Schedul e of Paynents included in
the Contract disclosed that Hatcher would pay $100.00 as a down
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paynment on the date of the sale, with two "pick-up paynents” of
$91. 17 each applied to the down paynent on June 14, 1993 and June
21, 1993! respectively. Addi tionally, the Schedule of Paynents
specified that Ms. Hatcher would nake four nonthly paynments of
$100. 00 each beginning on July 7, 1993, and a final estimted
payment of $24.44. The Bill of Sale indicated that the sales price
of the vehicle was $500.00, and to that amount Arrington added a
sales fee of $89.00, a tag/title fee of $58.00 and sales tax of
$35.34 for a total of $682.34.

Ms. Hatcher filed her Chapter 13 petition on May 2, 1995,
listing Arrington as an undersecured creditor. Arrington filed a
secured proof of claimfor $588.23 on June 12, 1995. On June 20,
1995, Ms. Hatcher instituted the present action against Arrington
all eging violations of the Georgia Mtor Vehicle Sal es Finance Act
and TILA. A substantive hearing was held on Cctober 2, 1995, at
whi ch hearing | granted Arrington's notion for directed verdict on
Count | under the Georgia Act? The only remaining i ssue i s whet her
Arrington properly disclosed the anmpbunt financed and the finance

charge under TI LA

I. Arrington Adequately Disclosed the Down Payment

!Arrington did not charge interest on these pick-up
paynment s.

Count | alleged that Arrington charged Ms. Hatcher the
$58.00 tag/title fee twice. The undisputed evidence
trial proved that Ms. Hatcher was only charged once

for this f ee.



Arrangement Under TILA

Ms. Hatcher all eges that Arrington's treatnent of the down
paynment and "pick-up paynent” anounts violated the disclosure
requi renments of TILA® and the inplenenting Federal Reserve Board
Regul ation Z*. Regul ation Z defines a down paynent as:

[Aln anount, including the value of any

property used as a trade-in, paid to the seller

to reduce the cash price of goods or services

purchased in a credit sale transaction.

A deferred portion of the downpaynent may be

treated as part of the downpaynment if it is

payable not later than the due date of the

second otherwi se regularly schedul ed paynent

and is not subject to a finance charge

(enphasi s added).

12 C F.R 8226.2(a)(18).

Thi s Regul ation gives the creditor the optionto treat the
pi ck-up paynents either as part of the down paynment or as part of
t he amount financed. The O ficial Staff Conmentary provides that:

2. Pick-up payments. Creditors may treat

t he deferred portion of t he
downpaynment, often referred to as
"pi ck-up paynents," in a nunber of
ways. If the pick-up paynment is

treated as part of the downpaynent:

- It is subtracted in arriving at the
amount financed under 8226.18(b).

- It may, but need not, be reflected in
the paynment schedul e under 8226.18(Q).

If the pick-up paynent does not neet the

315 U.S. C, § 1601 et seq.
*12 C.F.R 8226 et seq.



definition (for exanple, if it is payable after

the second regularly schedul ed paynment) or if

the creditor chooses not to treat it as part of

the downpayment:

- It nust be included in the ampbunt financed.

- It nmust be shown in the paynment schedul e.

Wi chever way the pick-up paynent is treated,

the total of paynents under §8226.18(h) nust

equal the sum of the paynents disclosed under

8§226. 18(9) .
12 CF. R Pt. 226, Supp. | Para. 2(a)(18) (enphasis added). Courts
should give great deference to the Staff Comentary when
interpreting TILA, and should follow these opinions unless the

Commentary is irrational. Ford Mdtor Credit Co. V. Mlhollin, 444

U. S. 555, 564-568, 100 S.Ct.790, 796-798, 63 L.Ed.2d 22 (1980).

Appl ying the above-cited Commentary opinion, Arrington
correctly applied and di scl osed t he pick-up paynents. The Contract
indicates that Arrington treated the pick-up paynents excl usive of
the down paynent, as allowed by the second option. Arrington
properly included themin the anount financed and |isted themin the
paynent schedule. Also, the Total of Paynments equals the sum of
paynents discl osed. These actions are consistent wth the
requi renents of TILA as set out by the Staff Commentary.

Ms. Hatcher alleges that Arrington's disclosure is

i nadequate under TILA, citing GQover v. Doe Valley Devel opnent

Corp., 408 F. Supp. 699 (WD. Ky. 1975). 1In dover, the court held
that the manner in which a creditor disclosed the anount of the down

paynment anount violated TILA and Regulation Z.  The creditor had



listed the downpaynent as foll ows:

"7. FEDERAL TRUTH IN LENDI NG DI SCLOSURES (an
I ntegral part of this Agreenent)

(b) Cash Down Paynents Received

$600. 00

$200. 00 Due Today

$400. 00 Due 7/25/74'

Id. at 704. The actual amount of the total down paynment was
$600. 00. However, this disclosure violated the down paynent
item zation requirenent of 12 CF. R 88226.6(c)(2) & 226.8(c)(2) for
two reasons. First, the creditor failed to specifically designated
the "Total Down Paynent" as required by TILA. 1d. Second, the down
paynment di scl osure was unduly vague because it was uncl ear whet her
the total down paynent equal ed $600. 00 or $1200.00. 1d.

G over is not persuasive in this case for two reasons.
First, significant portions of TILA and all of Regulation Z were
repeal ed and re-enacted effective October 1, 1982. The revised
Regul ati on Z contai ns no sections conparable to former 88226.6(c)(2)
& 226.8(c)(2), on which the G over court relied. Furthernore, even
under the d over analysis, the manner in which the down paynent is
di scl osed by Arrington is straightforward and does not cause any
conf usi on. The Contract accurately and conpletely disclosed the
anmount of the down paynent, and the anmount and timng of the

remai ni ng pi ck-up paynents and princi pal and interest paynents.

IT. The Finance Charge Was Adequately Disclosed

Ms. Hatcher also alleges that the $20.00 courier fee



constituted a finance charge, that this finance charge shoul d have
been disclosed as such, and that Arrington’ s disclosure under-
reported the finance charge by $20.00 in violation of TILA and
Regul ation Z. Assuming that the courier fee constitutes a finance
charge which should have been disclosed under TILA, M. Hatcher
cannot recover damages for this $20.00 “viol ation”. Under the nost
recent amendnents to TILA, Arrington’s disclosed finance charge is
deenmed accurate because it is within $200.00 of the actual finance

charge. 15 U.S. C. 81649°. Therefore, even if Arrington inproperly

581649 provi des:
(a) Limtation on liability:
For any Consuner credit transaction
subject to this subchapter that is
consunmat ed before Septenber 30, 1995,
a creditor ... shall have no civil
liability under this subchapter for...

(1) the creditor’s treatnent,
for disclosure purposes, of--

(C fees and anounts referred to in the 3rd
section of this title; or

(3) any disclosure relating to
the finance charge inposed with
respect to the transaction if

t he anobunt or percentage
actual ly discl osed- -

(A) May be treated as accurate
for purposes of this title if
t he amount di scl osed as the

fi nance charge does not vary
fromthe actual finance charge
by nore than $200. 00;

(b) Exceptions
Subsection (a) of this section
shall not apply to--

6



failed to disclose the courier fee as a finance charge, the actual
finance charge is within $200.00 of the disclosed finance charge,
and is deenmed accurate under TILA

It is therefore ORDERED t hat judgnment in this adversary be

entered in favor of the defendant.

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 31st day of January, 1996.

(1) any individual action ..
which was filed before June 1,
1995;



