In re Pinkston, 183 B.R 986 (Bankr.S.D. Ga., May 31, 1995) (NO 94-
11082, 94-01046A) 1995 Bankr. LEXI S 853
I N THE UNI TED STATES BANKRUPTCY COURT

FOR THE

SOUTHERN DI STRI CT OF GEORG A
Augusta Di vi si on

I N RE: ) Chapter 13 Case
) Nurmber 94-11082
VERA Pl NKSTON )
)
Debt or )
)
VERA Pl NKSTON ) FI LED
) at 9 Oclock & 20 min. A M
Plaintiff ) Date: 5-31-95
)
VS. ) Adversary Proceedi ng
) Nunmber 94- 01046A
SECURI TY FI NANCE CORPORATI ON )
OF GEORG A, d/b/a SECURI TY )
FI NANCE CORP. )
)
Def endant )
ORDER

This adversary proceeding was filed by Vera Pinkston,
debtor in the underlying Chapter 13 case, alleging violation by
Security Finance Corporation of Georgia, d/b/a Security Finance
Corp. (“Security Finance”), the holder of a claim in debtor’s
bankruptcy case, of both the Federal Truth in Lending Act (“TILA"),
15 U.S.C. § 1601 et seq. and i npl enenting regul ati on, Regul ation Z,
12 CF.R 8§ 226 et seq., and the Georgia Industrial Loan Act,
(“GLA") OCGA § 7-3-1 et seq. On consent of both parties, the



matter was subm tted for adjudication wthout trial on both parties’
pl eadi ngs, conpleted discovery (including defendant’s response to
plaintiff’s request for production of docunents and request for
adm ssi on, def endant’ s answer s to plaintiff’s first
i nterrogatories), depositions of Donald S. Cathcart and Charl es Dean
Turner, and each party’'s brief in support of their respective
positions. After considering the evidence presented to ne, | find
that there has not been a violation of the Federal Truth in Lending
Act or the Georgia Industrial Loan Act.

This dispute arises out of a prom ssory note and security
agreenent executed by the parties and evidencing Ms. Pinkston’s
obligation to Security Finance. Under this note and security
agreenment, M. Pinkston refinanced an anount outstanding and
borrowed addi ti onal noney while granting Security Finance a security
interest in certain |listed household goods. Pursuant to the note
and security agreement, a $10.00 charge was inposed in the
item zation of the anmount financed as a charge “To non-recording
ins. co.,” meaning there is a $10.00 prem um charged by Security
Finance allegedly for nonfiling insurance, also known as
nonrecordi ng insurance, to insure Security Finance agai nst | osses
resulting fromnot filing a UCC-1 financing instrunent perfecting
its security interest.

Plaintiff conplains that this charge is m scharacterized
and should be disclosed as part of the finance charge under TILA

The failure to so disclose, plaintiff maintains, yields the stated
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finance charge and its expression as an annual percentage rate
(di scl osed as required by TILA) under-reported in derogation of the
TILA. Plaintiff further maintains that the $10. 00 charge i nposed i s
not a premum for lawful insurance and consequently violates the
G LA specifically OC GA § 7-3-15, infra.

As not ed by t he Honorabl e B. Avant Edenfield, Chief United

States District Court Judge for this district in D xonv. S&S Loan

Servi ce of Waycross, Inc.,

Congress’s purpose in passing TILA was “to
assure a neani ngful disclosure of credit terns

so that the consunmer will be able to conpare
nore readily the various credit terns avail abl e
to him” TILA is a renmedial statute, and

hence, is Iliberally construed in favor of

borrowers. The renedi al objectives of TILA are
achieved by inposing “a system of strict
l[iability in favor of consumers when nandat ed

di scl osures have not been nmade.” Thus,
“liability wll flow from even nminute
deviations from the requirenents of the
statute.”

754 F. Supp. 1567, 1570 (S.D. Ga. 1990) (internal citations omtted).
To hel p assure neani ngful disclosure of credit terns, 15 U S.C. 8§
1638(a) requires disclosure of, inter alia, the finance charge', the

finance charge expressed as an annual percentage rate, and the

" Fi nance charge” is defined as,

the sumof all charges, payable directly or indirectly
by the person to whom the credit is extended, and
i nposed directly or indirectly by the creditor as an
incident to the extension of credit.

15 U.S.C. § 1605(a).



anmount financed, defined under subsection (2)(A)(ii) to include any
charges “not part of the finance charge or of the principal anount
of the loan.” Certain charges are excluded fromthe definition of
finance charge under 16 U. S.C. § 1605; nonfiling insurance prem uns
enj oy such an exclusi on under subparagraph (d)(2), infra. Applying
these TILA definitions, charges excluded from the finance charge
wi |l be disclosed as part of the anmount financed. Wat is disputed
inthis case is howthe $10. 00 charge i nposed under the contract in
guestion should have been disclosed: plaintiff argues that it was
collected to create a “reserve pool” or self-insurance against
default and does not qualify as nonfiling insurance, exenpt from
disclosure as part of the finance charge under 15 US C 8§
1605(d)(2) and 12 CF.R 8§ 226.4(e)(2). The issue is the actua
function of the $10.00 charge.

Georgia law permits a lender to charge a borrower $10.00
for premuns for insurance purchased in lieu of filing a UCC 1
financing statenent. This figure is derived fromthe cost of filing
the financing statenent, currently $10.00. See OC G A § 15-6-
77(f)(1)(B). OC GA 8 7-3-15% authorizes the inposition of the

°0CGA 8 7-3-15in relevant part:

No | i censee shall charge, contract for, or receive any
ot her or further anount in connection wth any | oans
authorized by this chapter . . . except the actual
| awful fees paid to a public

of ficial or agency of the state for filing, recording, or, on | oans
over $100.00, the anount of the |awful prem unms, no

greater than such fees, actually paid for insurance against the
ri sk of nonrecording or rel easing any i nstrunment securing the | oan;
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fee for filing a financing statenment OR the prem um for insurance
purchased in lieu of filing so |long as such prem um does not exceed
the cost for filing. TILA also permts the inposition of a charge
for nonfiling insurance so | ong as such charge does not exceed the
fee for filing a security instrument in |lieu of which the insurance

I S purchased:

If any of the following itens is item zed and
di scl osed i n accordance with the regul ati ons of
the Board in connection with any transaction,
then the creditor need not include that itemin
the computation of the finance charge with
respect to that transaction:

(1) Fees and charges prescribed by |aw which
actually are or wll be paid to public
officials for determ ning the existence of or
for perfecting or releasing or satisfying any
security related to the credit transaction.

(2) The premium payable for any insurance in
lieu of perfecting any security interest
otherwise required by the creditor in
connection with the transaction, if the premium
does not exceed the fees and charges described
in paragraph (1) which would otherwise be
payable.

15 U.S.C. 81605(d)(2) (enphasis added). Accord 12 C.F.R 8§
226.4(e)(2). But,

“[1]f the creditor collects and sinply retains

a fee as sort of *“self-insurance” against

nonfiling it may not be excluded from the
fi nance charge.” |In other words, the exclusion

OCGA § 7-3-15.



is only available if the non-filing insurance
is actual ly purchased.

D xon, supra, at 1572 (citing Regulation Z, Oficial Staff

Interpretation, 12 C.F.R Part 226, Supp. 1 at 286). Under this
bi nding authority, if the nonfiling insurance is not actually
purchased, the fee collected for such nust be disclosed as part of
the finance charge. 1d.

In denying the insurer’s notion for summary judgnment in
Di xon, Chief Judge Edenfield noted that there existed a factua
guestion as to whether the nonfiling insurance prem uns were validly
charged or were collected nerely as a bad debt reserve due to the
presence of certain factors: the cap on liability of 89% of the
premuns remtted, the testinony of the lender that the prem uns
were actually used as a reserve for bad debts of all types, and the
fact that the i nsurer never evaluated, | et alone rejected, any claim
made under the agreenent. Plaintiff points to these factors to
support a finding of fact here. In D xon Chief Judge Edenfield used
those factors only prelimnarily, to determ ne whether a factua
di spute existed with regard to the validity of the prem um charged.
Inthis case | amcall ed upon to nake the factual determ nation only
alluded to in Dixon. | find that a nonfiling insurance prem umwas
val i dl'y charged.

The plaintiff has failed to denonstrate that the charge is
inposed to create a reserve for bad debts; in fact, the evidence

supports the validity of the nonfiling policy between Security
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Fi nance and Spartan Property Insurance Conpany (“Spartan”). The
deposition testinony reveals that the premuns are remtted from
Security Finance to Spartan, a separate entity. Plaintiff has
established that Charles Turner is the president of both Spartan and
Security Finance, but this fact does not indicate that the remtted
prem uns actually fund any sort of bad debt reserve. Plaintiff
poi nts out that Spartan i nposes a ceilingonits liability under the
policy of 92%of the premuns remitted. This liability cap does not
by itself indicate that the premuns are used to create a reserve
for bad debts, especially considering the unrebutted deposition
testinmony that the 92% cap has never been reached and that the
difference between the clains paid and the 92% ceiling is not
remtted to Security Finance either directly or indirectly.
Further, the wunrebutted deposition testinony indicates that
liability caps are standard in the insurance industry.

The testinony also indicates that Spartan eval uates and
has declined clainms made by Security Finance under the nonfiling
i nsurance policy. The evidence which has been presented via
di scovery and depositions establishes that the $10.00 prem um
charged here was collected by Security Finance to pay for a valid
i nsurance policy and not nerely to fund a bad debt reserve.

Plaintiff argues that even if nonfiling insurance was
actual ly purchased such insurance covers nore |osses than those
resulting strictly from non-filing of a financing statenment and

consequently the $10.00 charge qualifies as a “prem um or other



charge protecting the creditor against the consuner’s default or
other credit |loss” which nmust be disclosed as part of the finance
charge under TILA and Regulation Z. See 15 U.S.C. § 1605(a)(5); 12
CFR 8§ 226.4(a)(5). Plaintiff relies for this contention on the

| anguage of Dixon and Anerican Aviation v. Georgia Telco Credit

Uni on, 223 F.2d 206, 207 (5th Cr. 1955), which describes nonfiling
or nonrecording insurance as insurance designed to conpensate the
| ender for |osses resulting “solely fromits failure to file” a

security instrument for public record. D xon, supra, at 1572

Security Finance maintains that the broader coverage cones at no
cost to the borrower and does not change the primary nature and
pur pose of the coverage as nonfiling insurance. The dispute here
goes to the effect of such increased coverage, which is an issue of
first inpression.

Plaintiff has adequately denonstrated t hat under the terns
of Security Finance’'s nonfiling insurance policy wth Spartan,
| osses other than those traceable directly to nonfiling of a UCC1
i nstrument are covered. For exanple, where a borrower files for
bankruptcy, the account is sinply deemed a loss due to the
creditor’s inability to *“attach the secured collateral.”
Addi tionally, the deposition testinony shows that a nmenorandum was
circulated anmong the Security Finance offices providing the
procedure for submtting clains under the nonfiling policy and the
i nstances when such clains are proper due to the creditor’s

inability to attach the collateral: existence of a superior lien,
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coll ateral disposed of, repossession of <collateral by another
creditor, borrower has filed bankruptcy, court-ordered attachnent
for collateral has been granted, borrower refuses to voluntarily
surrender the nortgaged itens. Plaintiff argues that these | osses
are not traceable to nonfiling, and that certain of the |osses may
not ever be prevented by filing a financing statenent.

Rat her than dispute that coverage exists in these
ci rcunstances, Security Finance admts that the nmaster nonfiling
i nsurance policy between Security Finance and Spartan provides
broader coverage than sinply for losses resulting strictly from
nonfiling of financing statenents. Security Finance argues that
this extra coverage cones at no cost to (and consequently does not
damage) the borrower. The nmaster policy between Spartan and
Security Finance declares the premumfor the coverage to be $10. 00
per secured instrunent involving household goods or personal
property. Security Finance relies on the state and federal
aut hori zati on of a $10.00 nonfiling insurance preniumfor nonfiling
coverage, supra, argui ng that inposition of insurance which provides

nmore coverage for the sane premumis not only not forbidden, it is



anticipated.® | agree that the added coverage does not destroy the
nature of the policy as nonfiling or nonrecording insurance. The
policy sinply augnents the coverage for the sane price, a benefit to
the lender-insured which comes at no cost to the borrower.
Plaintiff has failed to denonstrate that the extended coverage was

not lawfully charged. The prem um was properly disclosed.

3Security Finance refers to the recent anendnment to O C G A
8§ 33-7-3 (concerning credit insurance) which defines non-filing
I nsur ance:

(12) Nonrecording i nsurance or nonfiling
i nsurance, which is insurance utilized
in connection with credit transactions
inlieuof the actual recording, filing,
or releasing of a security instrument or
financing statenent. The prem umcharge
for this insurance nay not exceed the
actual official fees which would be
payable to file, record, or release a
security i nstrument or fi nanci ng
statenent . This insurance provides
coverage for any loss or potential loss
caused by any means whereby the creditor
is prevented from obtaining possession
of the covered property, enforcing its
rights under a security agreement, or of
obtaining the proceeds to which it is
entitled under the security agreement.
Not hi ng shall prohi bit nonrecording
i nsurance or nonfiling insurance from
bei ng incorporated, by endorsenent or
rider, into a vendor’s single interest
policy or a simlar type of policy;

1995 Ceorgia Law Act 299 (House Bill 330), GA LEGS 299 (1995)
(enmphasi s added).

This anmendnment was not in effect at the tine of the execution of
the note and security agreenment in this case and so is of no
effect, see OC GA 8§ 1-3-5 and is not considered by ne in this
case.
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Judgnent is ORDERED entered for the defendant.

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 30th day of My, 1995.
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