In re Fryer, 183 B.R 654 (Bankr.S.D. Ga., Jun 29, 1995)
1995 Bankr. LEXI'S 886
I N THE UNI TED STATES BANKRUPTCY COURT

FOR THE

SOUTHERN DI STRI CT OF GEORG A
Augusta Divi sion

I N RE: Chapter 13 Case
Nurmber 93-10513

LANNI CE FRYER, SR

Debt or

FI LED
at 3 Oclock & 33 mn. P M
Date: 6-29-95

LANNI CE FRYER, SR
Plaintiff

Adversary Proceedi ng
Nunber 93- 01084A

VS.
EASY MONEY Tl TLE PAWN, | NC.

Fi rst Def endant
AND

MARI ON " BUD' ARRI NGTON

N N N N N N N N N N N N N N N N N N N N N N

Second Def endant
ORDER
The def endant Easy Money Title Pawn, Inc. (“Easy Money”)
has filed a notion for reconsideration of ny order entered in this
case June 9, 1995, and then anmended June 12, 1995' finding that

Easy Money violated the Georgia Crimnal Usury Statute (O C. G A 8

I'n re Fryer, B.R , 1995 W 356371 (Bankr. S.D. Ga.
June 12, 1995).




7-4-18) and the Federal Truth in Lending Act (15 U S.C. 8§ 1640 et
seq). The notion requests that | alter or anmend ny earlier judgnent

based on two grounds:

(1) OC.GA 840-3-38 authorizes the $18.00
title fee i nposed by defendant, thus ny earlier
findings that the authorized title fee is only
$5.00 and that the fee charged by Easy Money
contains a $13.00 fee which qualifies as
“interest” for purposes of the Federal Truth in
Lendi ng Act, are incorrect; and

(2) under Bekele v. Georgia Cash Anerica, a
1994 decision of the Fulton County Superior
Court, pawnshops are excluded from the usury
statute’s prohibition on collection of interest
in an anmount exceeding 5% per nonth and are
authorized under the pawn shop statutes to
charge 25% per nonth interest on a pawn
transacti on, notw t hstandi ng.

Nei t her of these grounds are sufficient to persuade ne to alter or
anendnent ny earlier judgnent. The notion for reconsideration is
deni ed.

The $18.00 fee is not, as Easy Money all eges in the notion
for reconsideration, authorized by statute? | found in ny earlier
order that only a fee of $5.00 was authorized for recording a

subsequent transaction on a notor vehicle certificate of title. See

’The defendant refers in the notion for reconsideration to the
aut hori zation of an $18.00 fee for a certificate of title pursuant
to House of Representatives Bill No. HB 1145, Section 17(c),
effective June 1, 1992. This Bill anended, in part, the fee
schedul e established by O C.G A 840-3-38. Although the defendant
does not cite the statute for authority but cites only the bill, I
will refer to the anended statute.
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O C G A 840-3-27(a) (General procedure for reflecting a subsequent
transaction on certificate [of title].). Defendant refers to the

$18. 00 fee authorized by O C G A 840-3-38(c), which provides that,

The conmi ssioner shall be paid a fee of $18.00
for the filing of an application for any
certificate of title and for the filing of the
notice of a security interest or a lien on
vehicles not required by law to be titled in
this state.

Def endant ignores the clear |anguage of this statute which states

that the charge authorized is one for an application for a

certificate of title. Were there is nerely a subsequent
transaction affecting title to a notor vehicle, there is no need or
basis for application for a certificate of title on the vehicle,
only a need to reflect the transaction on the already-existing
certificate of title. O C GA 840-3-27, on which | relied in ny
earlier decision, specifically addresses that situation and limts
the fee to $5.00. This basis for the notion for reconsideration is
groundl ess.

The defendant argues that under Bekele v. Georgia Cash

Anerica, C A No. E-23710 (Fulton County Superior Court Dec. 6,
1994), the Georgia usury statute is inapplicable to pawnshops or
pawn transactions, and hence that the 25% per nonth interest charge
| nposed by Easy Money in the pawn transaction at issue is authorized

by OC. G A 844-12-131. In support of this argunent, defendant has



subm tted an uncertified copy of a docunent purporting to be Judge

WIlliamH Al exander’'s decision in Bekele v. Georgia Cash America.

Treating the copy as the decision of the Fulton County Superior
Court, for purposes of this notion, it is insufficient grounds for
reconsi deration of my earlier order

I n Bekel e, Judge Al exander bases his holding on finding a
conflict between the CGeorgia usury statute and the Georgi a pawnshop
statute at issue, OC G A 844-12-131(a)(4)(A). He cites two rules
of statutory construction: the rule that to resolve any
i nconsi stency a specific statute will prevail over a general one,
absent any indication of contradictory legislative intent; and the
rul e that al though Georgi a | aw does not favor repeal by inplication,
“a statute will be held to have repealed a prior statute where the
|atter one is clearly inconsistent and contrary to the nost recently
enacted law or the | ater statute appears to cover the entire subject
matter and gives expression to the whole law on the subject.”
Bekel e at 4. Judge Al exander states that,

because O C. G A 844-12-131 clearly contradicts

the part of O C.G A 87-4-18 which is rel evant

in this case and appears to give expression to

the whole | aw on the subject, this court hol ds

that it acted as an inplied repealer. [Ct.
omtted.]

| d. It is well settled that federal courts are bound by the

interpretation of a state statute by state courts. Silverstein v.




GmM nnett Hospital Authority, 861 F.2d 1560, 1569 (11th Cr. 1989).

Were state lawis applied a federal court nust adhere to decisions

of the state’s highest court, Sales v. State FarmFire and Casualty

Co., 849 F.2d 1383, 1387 (11th Cr. 1988), rev'd on other grounds

902 F.2d 933 (11th Cr. 1990) or, absent such guidance, t he

decisions of the internediate appellate courts. See lnsurance

Conpany of North Anerica v. Lexow, 937 F.2d 569, 571 (11th G

1991). The decision of a state trial court is not controlling on
federal courts applying state law, but nust be given “proper

regard.” Finch v. Mssissippi State Medical Assistance, 594 F.2d

163, 165 (5th Gir. 1979)3. Considering the rationale of the Bekele
decision | cannot conclude that this decision accurately reflects
Ceorgia | aw as woul d be defined by the highest court of this state.
Respectful ly disagreeing with Judge Al exander’s analysis, | find
that there is no conflict between the two statutes.

The Georgi a usury statute provides in relevant part, that,

Any person, conpany, or corporation who shal

reserve, charge or take for any | oan or advance
of noney, or forbearance to enforce the
collection of any sum of noney, any rate of
interest greater than 5% per nonth, either
directly or directly, by way of conm ssion for
advances, discount, exchange, or the purchase
of salary or wages; by notarial or other fees;
or by any contract, contrivance, or device
what soever shall be guilty of a m sdeneanor

*Deci sions rendered by the Fifth Circuit on or prior to
Septenber 30, 1981 are binding precedent on the Eleventh Crcuit.
Bonner v. Gty of Prichard, 661 F.2d 1206, 1207 (11th Cr. 1981).
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provi ded, however, that regularly |licensed pawn

br okers, where personal property is taken into

their actual physical possession and stored by

them may charge, in addition to said rate of

interest, not exceeding 25¢ at the time the

property is first taken possession of by them

for the storage of said property.
OCGA 8§ 7-4-18(a). The pawnshop statute at issue provides in
rel evant part that,

during the first 90 days of any pawn

transacti on or extension or continuation of the

pawn transaction, a pawn broker may charge for

each 30 day period interest and pawnshop

charges which together equal no nore than 25%

of the principal anmunt advanced, wth a

m ni nrum charge of up to $10.00 per 30-day

peri od.
OCGA 8 44-12-131(a)(4)(A). The usury statute specifically caps
interest at 5% per nonth, while the pawnshop statute authorizes the
imposition of interest and pawnshop charges not to exceed 25% per
month. What is authorized by the pawnshop statute is a conbination
of charges up to 25%per nonth, not the inposition of interest al one
at a rate of 25% per nonth. Judge Al exander’s decision in Bekele
has the effect of reading the terns “interest” and “pawnshop
charges” synonynously and interchangeably, w thout regard to what
“pawnshop charges” mght be. The terns “interest” and “pawnshop
charges” are not synonynous or interchangeabl e, and both terns nust
be recogni zed as having individual inportance within the statute.

Additionally, the direct reference in the usury statute to pawn
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br okers evi dences the |l egislature’ s contenpl ati on of the application
of this statute to pawnshops.
IT IS THEREFORE ORDERED that the notion for

reconsi deration i s DEN ED.

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia

this 29th day of June, 1995.



