IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GEORG A
Augusta Di vi si on
I N RE: Chapter 7 Case
Nunber 91-10189
CHARLES REX TEESLI NK

Debt or

CHARLES REX TEESLI NK
Plaintiff
VS. Adversary Proceeding
Nunber 92-01077A
UNI TED STATES OF AMERI CA, Number 93-01077A
DEPARTMENT OF THE TREASURY,
| NTERNAL REVENUE SERVI CE
A Governnent Agency of the
United States of Anmerica,
and JAMES D. WALKER, JR.,
TRUSTEE
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Def endant s
ORDER

The matter before ne is the disposition of tw related
adversary proceedi ngs brought by debtor Charl es Rex Teeslink agai nst
the United States of Anerica, Department of the Treasury, Interna
Revenue Service, A Governnment Agency of the United States of Anmerica
("IRS") and James D. Walker, Jr. the Chapter 7 case trustee. In
adversary proceedi ng nunber 92-01077A debtor seeks a determ nation
that tax liabilities for the years 1979 t hrough 1986 were di scharged
in his chapter 7 case. I n adversary proceedi ng nunber 93-01077A

debtor seeks a permanent injunction to restrain the IRS from
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col l ecting pursuant to Notice of Levy any sum from debtor's annual
salary at the Medical College of CGeorgia. Both adversaries having
come on for trial together, consolidated for the purpose of final
determi nati on and having heard the evidence presented, | enter the
foll owi ng order.

Adversary Nunber 92-01077A

In this adversary debtor seeks to have his i ndebt edness to
the IRS for taxes, penalties, and interest for the years 1979
t hrough 1986 decl ared di scharged in his chapter 7 case.® Bankruptcy
Code § 727 provides for a general discharge in a chapter 7 case of
all pre-petition debts of the debtor, except for debts provided for
in 11 U S C 8§ 523. 11 US. C § 727(b). Debtor was granted a
general discharge in July 1993. In any inquiry to determ ne the
di schargeability of a particular debt the creditor bears the burden
of proving nondi schargeability by a preponderance of the evidence.

G ogan v. Garner, 489 U S. 279, 111 S.C. 654 (1991). Accordingly,

the RS nust prove that the tax liabilities at issue fall within one

'Debtor's conplaint sought a determination as to 1987

liabilities as well, but debtor conceded at trial that his tax
liability for 1987 i s nondi schargeable. In his post-trial proposed
findings of fact, debtor contends that the IRS conceded that the

1979 tax liabilities are dischargeable. 1n an answer to debtor's
interrogatories and in the pre-trial order, the IRS states that
"except for a portion of the tax liability for 1979 and the
statutory additions related to the 1979 tax year" the tax years at
i ssue are nondi schargeable. At trial, however, the IRS clarified
its position that as to the 1979 liability, the penalty can be

di schar ged, but not the tax itself. Based on these
representations, | find that as to year 1979, only the tax
l[iability and interest on that liability is at issue in this
adversary.



of the exceptions to the §8 727 di scharge noted in § 523.
Section 523(a) provides, in pertinent part:

(a) A discharge under section 727 . . . of this
title [11] does not discharge an individual
debtor from any debt - -

(1) for a tax or a custons duty -

(A) of the kind and for the periods specified
in section . . . 507(a)(7) of this title [11],
whet her or not a claimfor such tax was filed
or all owed;

(B) with respect to which a return, if
requi r ed-

'(}i) was filed after the date on which such

return was |ast due, under applicable |aw or

under any extension, and after two years before

the date of the filing of the petition; or

(C wth respect to which the debtor nade a

fraudulent return or willfully attenpted in any

manner to evade or defeat such tax]|.]
The IRS contends that the liability for the tax in each of the
contested years is made nondi schargeabl e either by 8 523(a)(1)(A)

and one of parts (i)-(iii) of 8 507(a)(7)(A),? or by

11 U.S.C. 8 507(a)(7)(A) provides:

(a) The following clains and expenses
have priority in the foll ow ng order

(7) Seventh, allowed unsecured clains of
governnmental units, only to the extent
that such clains are for-

(A) a tax on or neasured by incone or gross
recei pts-
(i) for a taxable year ending on or before the
date of the filing of the petition for which areturn, if required,
is last due, including extensions, after three years before the
date of the filing of the petition;

(1i) assessed within 240 days, plus any
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8 523(a)(1)(B)(ii), or by debtor's willful attenpts to evade his tax
liabilities under 8§ 523(a)(1)(C). |I nmust make a determination as to
each tax year in question whether that liability falls wi thin one of
the noted 8§ 523 excepti ons.

Thi s analysis, ordinarily straightforward, is conplicated
by debtor's prior bankruptcy filing. Debtor initially filed a
chapter 11 petition with this court on Mirch 31, 1987. That
proceedi ng was di sm ssed on Cctober 15, 1990 wi t hout confirmation of
a plan of reorganization. One hundred and seven days later, on
January 31, 1991, debtor filed this case, his second chapter 11
petition. On August 27, 1992 this case was converted to Chapter 7.
Debtor contends that his debts to the IRS are di schargeable, sone
returns having been filed nore than three years prior to the date of
conversion to chapter 7 (8 507(a)(7)(A)(i)), and sonme relating to
| at e returns filed Wit hin t wo years of t hat date
(8523(a)(1)(B)(ii)). The IRS contends, however, that for purposes
of determ ning the dischargeability of taxes, the periods prescribed
under 8 507(a)(7)(A) and § 523(a)(1)(B)(ii) are suspended during the
pendency of the automatic stay in a debtor's prior bankruptcy and

for six nonths thereafter

time plus 30 days during which an offer
in conprom se wth respect to such tax
t hat was made wi thin 240 days after such
assessnent was pendi ng, before the date
of the filing of the petition; or

(iii) other than atax of akind specifiedin section523(a)(1)(B
or 523(a)(1)(C of this title [11], not assessed before, but
assessabl e, wunder applicable law or by agreenent, after, the
commencenent of the casel.]



Courts considering the effect of a debtor's prior
bankruptcy on the nondischargeability periods noted have
overwhel mingly agreed with the RS position.® The anal ysis of these
courts, which | adopt, is based on 11 U.S.C. § 108(c) and 26 U.S.C.
88 6501, 6502, 6503(b),(h).* Although the IRS is prevented from
assessing or collecting federal taxes during a bankruptcy case, 11
USC 8 362(a)(6), 8 section 108(c) extends a statute of
limtations for creditors in actions against the debtor when the
creditor is prevented from proceedi ng outside the bankruptcy court

due to the automatic stay of the Bankruptcy Code. Mdlina, supra n. 3,

at 794.°> The Internal Revenue Code ("IRC'), title 26 United States

%See In re West, 137 B.R 1012 (D. O. 1992) aff'd 5 F. 3d 423

(9th Cr. 1993) (240 day assessnent period of 8507(a)(7)(A) (ii));
In re Richards, 141 B.R 751 (WD. Ckl. 1992) aff'd 994 F.2d 763

(10th Cr. 1993) (sane); Inre Linder, 139 B.R 950 (D. Colo. 1992)
(same); Inre Gogan, 158 B.R 197 (Bankr. E.D. Cal. 1993) (240 day
assessnment period and three year period of 8 507(a)(7)(A)(i)); Ln
re Montoya, 965 F.2d 554 (7th Cr. 1992) (three year period of

8§507(a)(7)(A)(i)); In re Bowing, 147 B.R 383 (Bankr. E. D. Va.
1992) (sane); In re Ross, 130 B.R 312 (Bankr. D. Neb. 1991)
(same); In re Ringdahl, Bankr. L. Rep. 1 74,082, 1991 W 284105
(Bankr. MD. Fla. 1991) (sane); In re Wse, 127 B.R 20 (Bankr

E.D. Ark. 1991) (sane); In re Bryant, 120 B.R 983 (Bankr. E.D.
Ark. 1990) (sanme); In re Davidson, 120 B.R 777 (Bankr. D.N.J.
1990) (sane); In re Florence, 115 B.R 109 (Bankr. S.D. Chio 1990)
(same); In re Ryan, 1989 W 155684 (Bankr. D. Colo. 1989) (sane);
In re Quinlan, 107 B.R 300 (Bankr. D. Colo. 1989) (sane); In re

Mlina, 99 B.R 792 (S.D. Chio 1988) (sane); In re Brickley, 70
B.R 113 (Bankr. 9th GCr. 1986) (sane); In re Stoll, 132 B.R 782

(Bankr. N.D. Ga. 1990) (three year period of 8 507(a)(7)(A) (i), two
8§

year period of 8 523(a)(1l)(B)(ii) and three year period of
523(a)(7)(B)).

“Section 6503(i) was redesignated as § 6503(h) as a result of

1990 anendnents to the Internal Revenue Code. Ref erences are to
t he current designation.

°11 U.S.C. 8§ 108(c) provides:



Code, provides for such a statute of

l[imtati ons for

assessnent of

taxes (3 years), 26 U S. C. 8§ 6501(a), and for the collection of
§ 6502(a).° I n

taxes after assessnent (10 years). 26 U S. C

addition to 8 108(c), the Internal Revenue Code al so provides for

its own suspension of these periods for

during a bankruptcy case. | RC 88 6503(b), (h).~

(c) Except as provided in section 524 of

this title [11], i f appl i cabl e
nonbankruptcy law . . . fixes a period
for conmmencing or continuing a civil
action in a court other than a

bankruptcy court on a clai magainst the
debtor, or against an individual wth
respect to which such individual is
protected under section 1201 or 1301 of
this title [11], and such period has not
expired before the date of the filing of
the petition, then such period does not
expire until the later of-

(1) the end of such period, including
any suspensi on of such period occurring
on or after the commencenent of the
case; or

(2) 30 days after the notice of the
term nation or expiration of the stay
under section 362, 922, 1201, or 1301 of
this title [11], as the case may be,
with respect to such claim

Accordi ngly,

coll ection and assessnent

courts

®The 1990 anendnents increased the collection period from six

years to
enact nent,

si x year period then existing had not yet expired.

'I'RC § 6503 provides in pertinent part:

(b) Assets of taxpayer in control or
custody of court. The period of
limtations on col l ection after
assessnment prescribed in section 6502
shall be suspended for the period the
assets of the taxpayer are in the
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have uniformy interpreted 8 108(c) to activate IRC § 6503 and to
prevent the periods for nondi schargeability fromrunning during the
course of a debtor's bankruptcy case and for six nonths thereafter.

See e.qg., supra n.3, Brickley, at 115; Mlina, at 795; Stoll, at

785- 86.
Pertinent to these courts' analyses is |egislative history
to § 108(c) which provides:

In the case of Federal tax liabilities, the
I nternal Revenue Code suspends a statute of
limtations on a tax liability of a taxpayer
from running while his assets are in the
control or custody of a court and for six
nont hs thereafter (sec. 6503(b) of the Code).
The Anendnent applies this rule in a title 11

pr oceedi ng. Accordingly, the statute of
[imtations on collection of nondischargeabl e
Federal tax liability of a debtor will resune

running after 6 nonths follow ng the end of the
period during which the debtor's assets are in
control or custody of a bankruptcy court. This
rule will provide the Internal Revenue Service
adequate tine to coll ect nondi schargeabl e t axes
followng the end of the title 11 proceedi ngs.

control or custody of the court in any
proceeding before any court of the
United States or of the District of
Col unmbi a and for six nonths thereafter.

(h) Cases under title 11 of the United
States Code. The running of the period
of limtations provided in section 6501
or 6502 on the maki ng of assessnents or
collection shall, in a case under title
11 of the United States Code, be
suspended for the period during which
the Secretary is prohibited by reason of
such case from maki ng the assessnent or
fromcoll ecting and-

(1) for assessnent, 60 days
thereafter, and

(2) for collection, 6 nonths
thereafter.



S. Rep. No. 989, 95th Cong., 2d Sess. 30-31 (1978), U.S. Code Cong.
& Admi n. News 1978, pp. 5787, 5816, 5817 as cited in Brickley, supra

n.3, at 115.

These statutes and acconpanying |legislative history
clearly indicate that Congress did not intend to allow a taxpayer to
escape liability by protecting his assets in a bankruptcy proceedi ng

until the statute of limtations expired. Mlina, supran.3, at 795.

To follow the Debtor's argunent would render
the extension of the statute of Iimtations in
Section 108(c) wthout neaning, since tax
collectibility is obviously useless if the tax
debt has been discharged. 1In addition, such a
result would open the door to schemes of tax
avoi dance by debtors who could sinply dismss
and refile their case after the expiration of
the three year period of nondischargeability.
Since enforcenent of tax laws agai nst
del i nquent tax debtors takes tinme, Congress,
through section 523, intended to give the
taxing authority at least three full years to
pursue such debtors . . . Congress did not
intend to allow tax avoidance through
bankruptcy by permtting the discharge of the
debtor before the taxing authority has had a
fair opportunity to collect taxes due.

Brickley, supra n.3, at 115-116 (citations onitted).

Debtor's reference to the highly criticized case of Inre
Deitz, 106 B.R 236 (Bankr. D. Colo. 1989) rev'd 116 B.R 792 (D
Col 0. 1990) does not mandate a different result.® The court in

Deitz held that the three year period in 8§ 507(a)(7)(A) (i) is not a

8Al though Deitz was reversed, debtor contends that its
reasoning remains valid because the record on appeal did not
contain, and the district court did not consider, a witten opinion
of the Bankruptcy Judge's reasons for the decision or a brief by
t he debtor.



statute of l[imtations or collections period, but nerely a period
for neasuring tax years for which priority will be given in a
bankruptcy case. 106 B.R at 239. Additionally, the Deitz court
noted that while 8108(c) can extend nonbankruptcy law [imtations
peri ods, such as the Internal Revenue Code assessnment and col |l ection
periods, it is not applicable to bankruptcy law limtations such as
those in 8 507(a)(7)(A). 1d. The Deitz decision ignores
congressional policy in enacting 8 108(c) and shortsightedly assunes
that the three year period of § 507(a)(7)(A) (i) has no ot her purpose
than to neasure a tinme period for which a priority will be given.

Section 108(c) was passed in order to allow
the IRS sufficient time to collect delinquent

taxes followng a Title 11 proceeding. . . |If
Congress saw the need to suspend the IRS six-
year [now ten year] statute of Ilimtations

during a Title 11 proceeding in order to give
them adequate time to collect taxes, then
Congress certainly did not intend to allow the
three-year period for determning priority
claims to run during that sanme tinme. . To
argue that the statute of limtations shoul d be
tolled while the tinme limt for determning
clainms priority should run is both logically
inconsistent and contradicts congressiona

policy.
G ogan, supra n.3, at 202. While 88 507(a)(7)(A (i) - (iii) or 8§

523(a)(1)(B)(ii) are not statute of limtations per se, they have
the same practical effect. Id. If 8§ 108(c) were not deened to
suspend t he runni ng of these provisions, then debtors woul d be given
free rein to use bankruptcy filings to escape their tax liabilities
without the IRS ever having a chance to collect on those

l[iabilities. Stoll, supra n.3, at 785. See al so, Linder, supra

n.3, at 952-53 (criticizing Deitz). | find that the periods for
9



determ ni ng nondi schargeability of debts as provided for in 88§
507(a)(7)(A) (i) - (iii) and 8 523(a)(1l)(B)(ii) are suspended from
runni ng during the period of a debtor's bankruptcy case and for six
nmonths thereafter.

| nowturn to a determnation as to the dischargeability
of debtor's liability for tax for each of the years in question. A
separate analysis will be undertaken for penalties and interest.
The IRS filed an anmended proof of claimin debtor's second chapter
11 case listing a secured claim for $785,544.96, an unsecured
priority claimof $848,618.23, and an unsecured general claimfor
penalties on debtor's unsecured priority claim of $199, 630.20
totalling $1,833,793.39 for debtor's liability for taxes, interest,
and penalties for the years 1979-1987.° This proof of claim along
with exhibits and testinony establish the followi ng information
rel evant to a dischargeability anal ysis.

Secured d ai ns

Date Return Due, Dat e
Year | ncl udi ng Ext ensi ons Date Return Filed Assessed
1981 6- 15- 82 5-10-85 8- 26- 85
1983 10- 15- 84 8- 16- 85 1- 06- 86
1984 8- 15-85 8-16-85 (tinely) 9- 30- 85
1985 10- 15- 86 10-16-86 (tinely) 11-17-86

Unsecured Priority dains

The IRS asserts both a secured and unsecured claimfor tax

liabilities for years 1981, 1983, 1984, and 1985. Additionally,

IRS asserts two unsecured clains for 1980, one assessed

($12,797.00 tax due) and the other prohibited from assessnent
($32,659.00 tax due). Sone of the clains asserted fall within nore
than one of the 8 523 exceptions to discharge. For the purpose of
a conplete analysis, the entire set of clains will be considered
under each
exception.
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Dat e Return Due, Dat e

Year | ncl udi ng Ext ensi ons Date Return Filed Assessed
1979 10- 15-80 10-16-80 (tinely) 10-17-83
1980 10- 15-81 1-13-87 2-16- 87
1980 10- 15-81 1-13-87 pr ohi bi t ed
1981 8- 15- 82 5-10-85 pr ohi bi t ed
1982 8- 15-83 4-15-84 pr ohi bi t ed
1983 10- 15- 84 8-16-85 prohi bi ted
1984 8- 15- 85 8-16-85 (tinely) pr ohi bi t ed
1985 10- 15- 86 10-16-86 (tinely)?™ pr ohi bi t ed
1986 8- 15- 87 12-12-89 pr ohi bi t ed
Pur suant to ny previ ous anal ysi s, as t he

nondi schargeability periods of 8 523(a)(1l) are suspended during
debtor's prior bankruptcies and for six nonths thereafter, and as
debtor has been in a bankruptcy case since the first chapter 11
filing, excluding 107 days, | find the rel evant date for determ ning
nondi schargeability is that of debtor's first filing, March 31,
1987.

For any of debtor's tax Iliabilities to be found
nondi schargeable by virtue of 8523(a)(1)(A) and 8507(a)(7) (A (i),
debtor's tax return for that year nust have been |ast due within
three years of the bankruptcy filing - by Mirch 31, 1984 or
subsequent thereto. Debtor's liability for tax pursuant to the IRS
secured clainms for tax years 1983, 1984, and 1985 and pursuant to
the I RS unsecured priority clains for tax years 1982, 1983, 1984,
1985 and 1986 all neet that condition.

For any of the tax debts to be found nondi schargeable

pursuant to 8§ 523(a)(1)(A) and 8 507(a)(7)(A)(ii), the tax nmust have

Al t hough the clains for 1979, 1984, and 1985 were filed one
day after the due date, the IRS noted these returns as tinely filed
in their proposed findings of fact, and this court will so treat
t hem
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been assessed by August 5, 1986, within 240 days of debtor's filing
on March 31, 1987, or thereafter. Debtor's liability for tax on the
| RS secured claim for 1985 and debtor's 1980 tax liability for
$12,797. 00 are nade nondi schargeabl e by these provisions.

A third ground for nondi schargeability IS 8§
523(a)(1)(B)(ii). Under this section, the return nust have been
filed [ate and by March 31, 1985, within 2 years of debtor's initia
petition, or thereafter. Debtor's tax liability for 1981 and 1983
-both the I RS secured and unsecured cl ai ns, both 1980 unsecured tax
clainms, and debtor's 1986 tax liability all nmeet this test.

The fourth ground for nondi schargeability as to debtor's
remaining tax liability for 1979 and 1982 is § 523(a)(1)(A) and §
507(a) (7) (A (iii). The 1979 liability does not fall wthin these
provisions as it was previously assessed by the IRS. The 1982
liability, while not assessed, still remains assessable after
debtor's bankruptcy.'* However, debtor also filed his 1982 tax
return late and nore than two years prior to debtor's initial
bankruptcy. Accordingly, the 1982 tax debt woul d be a tax of a kind
specified in 8§ 523(a)(1)(B)(ii) specifically excluded from the
priority provision of 8 507(a)(7)(A)(iii) and is, therefore, not

made nondi schargeabl e by that provision and 8 523(a)(1)(A). In re

Yl nternal Revenue Code 8§ 6501(a) provides a three year period
assessnment after a return is filed. Debtor's 1982 return was

filed on April 15, 1984, giving the IRS until April 15, 1987 to
assess the tax. As debtor filed bankruptcy prior to expiration of
that period the three-year assessnent period was suspended, giving
the I RS approxi mately seven nonths after the concl usion of debtor's
chapter 7 case to assess debtor's 1982 tax.
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Doss, 42 B.R 749 (Bankr. E.D. Ark. 1984).

The I RS al so asserts that debtor's tax liabilities for the
years at issue in this adversary are nade nondi schargeabl e because
debtor has wllfully attenpted to avoid paynent of his federa
taxes. 11 U S.C. 8§ 523(a)(1)(C).* The following information is
rel evant.

Debtor is a fifty-nine year ol d physician specializingin
t he area of vascul ar radi ol ogy and has practiced in the Augusta area
since 1968. Until 1993 debtor was the only physician offering such
services. Debtor is currently enployed by the Medical College of
Georgia and is a 50% partner in Vascular Radiology Associates.
Until debtor's chapter 7 case, his partnership inconme was paid to a
prof essi onal corporation, C. Rex Teeslink, MD., P.C. At this tine,
debtor's professional corporation is dissolved.*

Debtor's wife handled all his taxes prior to 1980 when she
was hospitalized for nental problens. Debt or then separated from
his wife and took custody of a mnor child. Debt or obtained a
di vorce in Decenber 1981

On June 17, 1986 debtor plead guilty to failure to file an
income tax return for 1980 pursuant to 26 U S.C § 7203. Debt or
paid a fine of $10, 000.00, served a probation period of four years,

and perfornmed 100 hours of community service. As part of the

2The I RS does not contend that debtor has filed a fraudul ent
return. See 11 U S.C. 8 523(a)(1)(C supra.

3The exact dates on which debtor forned the professiona
corporation or entered into the nedical partnership were not
established at trial.
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sentenci ng debtor was required to, and has continued to, have an
accountant prepare his taxes.

John L. Thonpson, an attorney specializing in tax matters
was engaged by debtor in 1987. According to M. Thonpson, the IRS
was not happy with the |light sentence debtor received for the 1980
conviction. On M. Thonpson's advice, debtor filed a petition in
Chapter 11 on March 31, 1987. During this chapter 11 proceeding, in
Sept enber 1990, debtor proposed an offer in conpromse with the IRS
t hat woul d have paid the I RS $800, 000. 00 over a period of ten years.
Under the terns of the settlenent, debtor was to pay the IRS
$100, 000. 00 in advance, $36,000.00 per year for 10 years, and a
certain percentage of incone over $175, 000. 00. In 1987 debtor's
income was approximtely $280,000.00 and he had expenses of
$120,000.00. At the tinme of the offer, debtor's tax liability was
approxi mately $2,000, 000. 00. Debtor's offer was refused and he
voluntarily dism ssed the chapter 11 case on COctober 15, 1990.

Debt or made anot her offer in conprom se during his second
chapter 11 proceeding, to pay the I RS $400,000.00 in cash, to be
borrowed fromfriends, in order to settle his tax liabilities. This
of fer was al so refused by the IRS. On August 27, 1992, the debtor's
chapter 11 proceedi ng was converted to the present chapter 7 case.

In 1993, the IRS | evied upon and obtai ned approxi nately
$6, 285. 00 fromdebtor's checki ng account. Approximtely $60, 000. 00
was obtained fromforeclosure of debtor's residence in which he had
i ved since 1972.

On August 10, 1993 a Notice of Levy of Wages was filed
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with the Medical College of Georgia. The Levy pertained to tax
years 1980 to 1987 and year 1990. Prior to said Notice of Levy, in
June 1992 debtor had instructed the Medical College of Ceorgia to
pay all of his wages earned therein to the IRS for current federal
wi t hhol ding taxes. This anmount was to cover both debtor's incone
from the Medical College of GCeorgia, approximtely $85,000.00
annual ly, and his partnership incone, approxinmtely $150,000.00 to
$175, 000 annual ly, fromwhich no wi thhol ding was bei ng taken.

Debtor is currently paid his partnership salary, | ess 40%
at irregular intervals, perhaps 9 tines a year. Debtor cashes the
salary check instead of depositing the check in a bank account.
Debtor's personal expenses are approxi mately $120, 000. 00 per year.
Debtor has only $1.30 in his checking account and has no savings
account. Debtor's only vehicle is a 1992 Voyager M ni-Van.

Debtor testified at trial that he lives a normal lifestyle
for a person of his status, training, and reputation in the
community and that his lifestyle has not changed in twenty years.
As an authority in his field, debtor teaches at various semnars
across the country and worldwi de, including trips to Germany in
1993, Scandinavia in 1992, and France and San Juan, Puerto R co in
1991. During the |ast four years, debtor has becone involved in
conpeting in various triathalon conpetitions, averaging three to
four conpetitions a year. Debtor sonetines conbined a triathol on
conpetition with sem nar busi ness. Debtor has conpeted in Florida,
New Engl and, the M dwest and Switzerland. Anendnents to debtor's

prof essional corporation tax returns for years 1989 and 1990 show
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that debtor reclassified a portion of his salary, $100,000 in 1989
and $90, 000.00 in 1990, as travel expenses and attorney fees.

During the years 1979 to 1986, debtor failed to file
tinely returns in five of those eight years. After debtor's 1986
guilty plea to crimnal failure to file his 1980 return and after
filing for bankruptcy, debtor failed to file any of his 1987 to 1991
returns tinely. Except for years 1987 and 1990, during this period
debtor did pay all his taxes or was due a refund.* In 1987, as
evi denced by his return, debtor owed the I RS $4, 151. 00. No paynent
was made with his return. The I RS subsequently changed his return
to indicate $6,925.00 as debtor's liability, including penalties and
interest. In 1990, debtor paid all the taxes due as |listed on his
filed return. However, the IRS disallowed a FICA credit and cl ai ns
debt or owes $3,924.00. Debtor was not noticed of the 1987 and 1990
adj ustnments to his return. Debtor has not yet filed a 1992 return
due to an I RS subpoena of his records.

Debtor's total tax liability in the anount of
$1,833,793.39 represents liability for tax in the anount of
$597, 004. 63, penalties in the anmobunt of $309, 435.03 and interest in

“The following chart illustrates debtor's tax history from
1987 to 1991.
Ret urn
Year Fil ed Paynent
1987 11-17-88 $6, 925. 08 owi ng
1988 9-27-91 refund of $37.00 due
1989 9-12-91 refund of $309. 00 due
1990 12-2-91 $3, 924. 00 ow ng
1991 8-18-92 refund of $1,291.00 due
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t he amount of $927, 353. 73.

The I RS contends that debtor has willfully attenpted to
evade his taxes by (1) filing serial bankruptcies for the sane tax
liabilities, (2) maintaining a lifestyle requiring expenditures of
$120, 000.00 annually and travelling abroad w thout naking any
meani ngful paynents on his tax liabilities, (3) dealing in cash and
paying his entire Medical College income to current withholding to
avoid IRS levies, and (4) continuing to file late incone tax returns
whi l e in bankruptcy.

Proof of a wllful attenpt to evade a tax under §
523(a) (1) (C) requires a showing of a debtor's specific intent to

evade a tax believed to be owwng. Inre Glder, 122 B. R 593 (Bankr

MD. Fla. 1990) and In re Carapella, 105 B.R 86 (Bankr. MD. Fla.

1989) aff'd 115 B.R 365 (M D. Fla. 1990) aff'd 925 F.2d 1474 (11th
Cir. 1991) (adopting the standard for finding civil tax fraud under
26 U.S.C. § 6653(b)). Whet her debtor intended to evade his tax
obligations is a question of fact to be determned fromthe totality

of the record. |[In re Berzon, 145 B.R 247, 250 (Bankr. N.D. II1.

1992). As direct proof of such intent is usually unavail able, such
i ntent nmust be proved by circunstanti al evidence. 1d. Fact patterns
evi denci ng badges of fraud include "significant understatenents of
income made repeatedly; failure to file tax returns; repeatedly
filing returns late; inplausible or inconsistent behavior by the
taxpayer, and failure to cooperate with federal tax authorities.”
Id. (finding willfulness where filed returns two to five years | ate,
understated i ncone by nore than 50%for two tax years). See also In
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re Glder, supra (filing fal se withholding statenents and failure to

filetax returns until visited by IRS agent); In re Carapella, supra

(substantial understatenent of incone by $275,000.00, failure to
keep accurate records, mil fraud conviction, use of shel
corporations to conceal incone). Conceal ment of assets, dealing in
cash, shielding income and otherwise frustrating IRS collection
efforts are also indications of willful attenpts to evade a tax. In
re Lewis, 151 B.R 140, 146 (Bankr. WD. Tenn. 1992).

In this case, debtor has consistently failed to tinely
file his tax returns and plead guilty to crimnal failure to file
his 1980 tax return. During the years 1979 to 1987 debtor failed to
pay all the tax due as listed on his returns. The only paynents
made on debtor's alnost two million dollar outstanding tax liability
were involuntary - resulting from an IRS levy on his checking

account, his wages and his residence. See In re Fernandez, 112 B. R

888, 892 (Bankr. N D. Chio 1990) (failure to nmake voluntary

paynments, failureto file); Lews, supra, at 144 (failure to pay all

of tax obligations when due, all taxes not paid with returns, only
i nvoluntary paynments nmade). Debtor's reliance upon his wife,
| awyers or accountants to prepare his taxes does not absolve him
from responsibility for failure to tinmely conply with his tax

obligations. Lew s, supra, at 144. \While debtor did nmake two offers

in conpromse to the IRS, debtor otherwi se failed in any manner to
attenpt to reduce his tax debt during a time when he incurred over
$120, 000. 00 per year in personal expenditures and made approxi mately

$240, 000. 00 per year. More significantly, debtor's actions in
18



having his entire salary at the Medical College of Georgia go to
wi t hhol di ng and having no withholding taken from his partnership
income while taking all his partnership incone in cash indicates a
schenme to conceal an inconme of $175,000.00 fromthe I RS and protect
it from application to his tax debt. Debtor's testinmony to the
opposite notwithstanding, | find that the totality of the record
est abl i shes by a preponderance of the evidence that debtor willfully
attenpted to evade his tax obligations. Based on the foregoing, |
find that all of debtor's liability for tax for years 1979-1986 is
nondi schar geabl e.

Debtor also contends that all penalties and interest
shoul d be di schargeable in his chapter 7 case. The dischargeability
of tax penalties is governed by 11 U. S. C. 8§ 523(a)(7) which provides
in pertinent part that a 8 727 discharge will not discharge an
i ndi vi dual debtor of any debt-

to the extent such debt is for a fine, penalty

or forfeiture payable to and for the benefit of

a governnental unit, and is not conpensation

for actual pecuniary loss, other than a tax

penal ty-

A relatingtoatax of akindnot specifiedin paragraph (1) of
this subsection [§ 523(a)(1)]; or

(B) inposed with respect to a transaction or
event that occurred before three years before
the date of the filing of the petition[.]
The El eventh G rcuit Court of Appeals has interpreted this provision
"to create two i ndependent neasures for the dischargeability of tax

penalties.” In re Burns, 887 F.2d 1541, 1545 (11th Cr. 1989).

Thus, "a tax penalty is discharged if the tax to which it relates is
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discharged . . ., or if the transaction or event giving rise to the
penalty occurred nore than three years prior to the filing of the
bankruptcy petition.” Id. at 1544. In this case, none of debtor's
l[tability for the underlying taxes is dischargeable. Therefore, ny
inquiry is limted to whether the transaction or event giving rise
to the penalty occurred nore than three years before the bankruptcy
filing. The applicable "transaction or event"” triggering this
provision in the case of failure to file penalties is the date the

returns were |last due. Stoll, supra n.3, at 787 (noting that such

penal ties could be inposed on the first day the returns were |ate.)
In this case, the only penalties reflected in the proof of claimat
issue in this proceeding are failure to file penalties and failure
to pay penalties. Def.'s Answer to Pl.'s Interrogs. As a penalty
can be inposed for failure to pay a tax on the date a return i s due,
see 26 U. S.C 88 6651(a)(2), 6151(a), the sanme triggering date
should apply for failure to pay and failure to file penalties.
However, the three year limtation period of § 523(a)(7)(B) is also

suspended during a debtor's prior bankruptcy. Stoll, supra n.3, at

786. Accordingly, in this case only those penalties relating to a
tax for which the return's due date was prior to March 31, 1984 are
di schar geabl e. A review of the proof of claim filed by the IRS
reveal s that penalties relating to years 1979, 1980, 1981, and 1982
are all dischargeable. However, the proof of claimlists only the
penalty attributable to the 1981 year secured claim ($63, 730. 49).
The penalties attributable to unsecured priority clains for the

years in question are not individually delineated; the proof of
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claimonly lists the total of all penalties on unsecured priority
clains as $199, 630. 20. Accordingly, specific dollar amounts
attributable to these di schargeabl e penalties shall be subsequently
determ ned pursuant to directions fromthis court.

As to the dischargeability of the interest portion of
debtor's tax liabilities for the years at issue, it is well
establ i shed that both pre-petitioninterest (accruing prebankruptcy)
and post-petition interest (accruing after a prior bankruptcy) are
nondi schar geabl e wher e t he under | yi ng t ax [iability is

nondi schargeable. In re Larson, 862 F.2d 112, 119 (7th G r. 1988)

(pre-petition interest); Burns, supra, at 1543 (post-petition

interest). Nevert hel ess, debtor cites the case of In re Conpass

Marine Corp., 146 B.R 138 (Bankr. E.D. Pa. 1992) for the

proposition that interest is only allowed to accrue during a
bankruptcy <case if the creditor 1is oversecured, apparently
contending that in this case the IRS has inperm ssibly cal cul ated
interest on its claim during the tinme debtor was in his first
bankruptcy. This argunent is nore appropriately considered on an
objection to the IRS claim rather than in a dischargeability
proceedi ng. However, debtor's argunment does not require striking
any interest portion of the IRS claim \Were a prior bankruptcy
case has been dism ssed, the IRSis entitled to go back, cal cul ate,
and assert penalty and interest clains for the period of the prior

bankruptcy. See e.qd., Inre Witnore, 154 B.R 314 (Bankr. D. Nev.

1993). Thus, any |IRS assertion of interest on debtor's tax
liability for the period during debtor's first chapter 11 proceedi ng
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is allowable and would be treated according to the general rule
expressed in Larson and Burns. |In this case, since all of debtor's
underlying tax liability is nondi schargeable, it would appear that
the entire interest portion of the IRS claimis nondi schargeabl e.
However, debtor also contends that the interest attributable to
penal ties shoul d be "struck." The interest portion of the IRS cl aim
as cal cul ated on debtor's total tax bal ance, including any penalties
assessed agai nst the debtor, is $927,353.73. However, the interest
conponent attributable to penalties totals $143,457.36. The issue
rai sed by debtor's contention and case |aw noted supra is whether
i nterest attributable to dischargeable penalties under 8
523(a) (7)(B) shoul d al so be di schargeabl e even t hough t he underl yi ng
tax liability is itself nondischargeable. Although this court is
not aware of any reported decisions addressing this precise issue,
at |east one court has discharged interest on penalties in this

situation without discussion. See In re Frary, 117 B.R 541, 549

(Bankr. D. Al aska 1990). | find that it would be incongruous to
make i nterest on penalties nondi schargeabl e when the penalty giving
rise to the interest is dischargeable, even though the underlying
tax i s nondi schargeable. This view would appear to be supported by
the di sjunctive nature of 8 523(a)(7) as well. |f Congress chose to
allow certain penalties to be dischargeable even though the
under | yi ng tax remai ns nondi schargeabl e, no of fense shoul d be taken
to a discharge of interest on those penalties. | find that as to
the years in which debtor's tax penalties are discharged, the

interest attributable to such penalties is al so di scharged.

22



Adversary 93-01077A

In this adversary debtor sought to have a tenporary
restrai ning order and a pernmanent injunction issued against the IRS
to prevent it fromcollecting i ndebt edness under the Notice of Levy
on Wages filed with the Medical College of Georgia for years other
than 1987 and 1990. | previously denied debtor's application for
tenporary restraining order based on debtor's outstanding liability
for taxes not at issue in adversary 92-01077A.

Debtor's conpl ai nt was pronpted by concerns that the IRS
woul d coll ect nonies from debtor and then apply the funds to tax
liabilities for years 1979-1986 which were at issue in the rel ated
di schargeability proceeding and which mght be determ ned
di schargeabl e. Debtor's concern may have been legitimate. At tri al
debt or introduced evidence that the I RS had applied the nonies from
forecl osure on debtor's residence, approximtely $60,000.00, to
debtor's tax liability for year 1979 in the anmount of $53, 470. 97 and
to debtor's tax liability for year 1980 in the anmount of $6, 529. 03.
Addi ti onal nonies in the ambunts of $2,614.50, $2,614.50 (source not
di scl osed), and $6,285.21 (levy on checking account) totalling
$11,514. 21 were al so applied to debtor's 1980 tax debt subsequent to
debtor's discharge in this case. Al though the penalties and
interest on penalties for year 1980 were deened discharged by
adversary 92-01077A, a review of the I RS proof of claimreveal s that
debtor's nondi schargeable tax liability for that year exceeds the
anount applied to the 1980 debt. Therefore, no reallocation of

nonies is required for the 1980 year.
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Whet her reall ocation of the I RS application of paynents to
debtor's tax liabilities for 1979 is needed is unclear. Under
adversary 92-01007A in this order, | determ ned that debtor's 1979
tax liability and interest on that liability was not di scharged, but
that the penalties and interest on penalties for 1979 were
di scharged. The IRS proof of claimlists the tax liability for that
year as $8,013.00 and the interest to petition date as $34, 261. 44
for a total of $42,274.44. This anount is |less than the $53,470. 97
applied to that tax year debt. Wiile the accrual of interest
subsequent to debtor's chapter 7 case mmy account for the
difference, sone of that difference may be due to penalties
associated with tax year 1979 which were discharged. The exact
anount of penalties associated with this tax year or the anount of
interest associated with any such penalties cannot be determ ned
fromthe IRS proof of claim To the extent that the I RS application
woul d result in paynent of discharged liabilities for that year, the
appl i cation nust be reall ocated.

Al t hough debtor has received a discharge of a portion of
his debts to the IRS, a substantial anount of liability remains and
a permanent injunction against the IRS is not warranted. In the
conmpani on adversary in this order | have deternined that the debt
due the IRS for debtor's inconme taxes for the years 1979 through
1987 and interest due on the taxes as well as penalties charged for
tax years 1983 forward and interest on the penalties are not
di scharged in the debtor's Chapter 7 case. This determ nation

negates the basis sought by the plaintiff for the injunction to
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prevent collection efforts by the IRS for a discharged debt. The
di scharge injunction of § 524 effectively operates to protect a
debt or who has recei ved a di scharge fromcreditor actions to coll ect
di scharged debts. Specifically, 8 524(a)(2) provides that a title
11 di scharge-

oper at es as an injunction against t he

commencenent or continuation of an action, the

enpl oynent of process, or an act, to collect,

recover or offset any such [di scharged] debt as

a personal liability of the debtor, whether or

not di scharge of such debt is waived|.]
11 U.S.C. 8 524(a)(2). A though I have ruled that the IRS has not
wai ved its sovereign imunity with regard to acti ons brought agai nst
it intort for violation of a 8 524 discharge injunction, see In re
Hardy, 161 B.R 320 (Bankr. S.D. Ga. 1993), | cannot assune that the

IRS will violate the rule of |aw as expressed in 8§524.

Accordi ngly, based on the foregoing analysis, it is hereby
ORDERED t hat debtor's liability for taxes for years 1979 - 1986 and
1987 as admitted by the debtor, is not discharged; and further

ORDERED that debtor's liability for penalties for years
1979, 1980, 1981 and 1982 and interest attributable to such

penalties is discharged, and that debtor's liability for all other

25



penalties and interest is not discharged.®

It is further ORDERED t hat debtor's conpl ai nt for issuance
of a permanent injunction against the IRS is denied.

Havi ng found that a portion of the IRS claimin this case
is discharged but that as filed the claim does not permt a
determ nati on of the anount of debt discharged, the IRS is ORDERED
to file with this court and serve upon plaintiff's attorney within
thirty (30) days of the date of this order a breakdown by tax year
for years 1979 through 1987, the tax due, interest on the tax due
cal cul ated through a stated date, penalties charged and t he i nterest
cal cul ated on the penalties through a stated date and all paynents
recei ved subsequent to the debtor's filing of this bankruptcy case

and how applied. The plaintiff may file objection to the

calculation within thirty (30) days of filing and service. 1In the
event a tinely objection is filed the clerk will set a hearing.
Upon determ nation of the anpbunts at issue an appropriate judgnent

will be entered.

“That debtor's liabilities for penalties and i nterest for year

1981 are di scharged has no effect onthe IRS ability to satisfy its
secured claim for 1981, including any penalties and interest
attributable to that claimonits tax lien filed for that year from
the property to which the lien attached.
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JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this day of March, 1994.
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