IN THE UNI TED STATES DI STRI CT COURT FOR THE
SOUTHERN DI STRI CT OF GEORG A
AUGUSTA DI VI SI ON

In the Matter of: Chapter 13 Case
Nurmber 89-10496
JOHNNY GRI SSOM and
JEANETTE HOLLAND GRI SSOM FI LED
Aug. 23 6 45 PM ' 90
Debt or s

JOHNNY GRI SSOM and
JEANETTE HOLLAND GRI SSOM

Pl ai ntiffs/Appell ees
VS. ClVIL ACTI ON
CV190- 035

C & S NATI ONAL BANK, BIRNET L.
JOHNSON, LESLIE R. JOHNSON,

L A S T T T R T R

Def endant s/ Appel | ant

ORDER ON APPEAL

Before the Court is the request for oral argument of appellant Citizens
& Sout hern National Bank. Havi ng reviewed the record and the parties' briefs, |
bel i eve oral argunent would not substantially assist the Court in resolving the
i ssues on appeal. Therefore, the request is DEN ED.

This is an appeal from an order and judgnent of the United States
Bankruptcy Court for the Southern District of
Georgia, Augusta Division. The facts of the case are sunmarized as follows.
Appellant, Citizens & Southern National Bank ("C & S"), nmade a | oan to appell ees,

Johnny and Jeanette Grissom (the "Grissons"). C & S secured the |oan by

a deed to secure debt conveying title to the Gissons' property. The Gissons
defaulted on the loan and C & S conducted a non-judicial foreclosure sale of
the property. On April 4, 1989, Birnet and Leslie Johnson purchased the

property fromC & S for the sum of $14,049.00, which equalled the defaulted |oan



anpunt. On April 5, 1989, the Gissons filed their Chapter 13 petition. On Apri

10, 1989, the Clerk of Superior Court for Richnond County recorded the deed under
power of sale conveying the property to the Johnsons. The Grissoms filed their
conplaint in the bankruptcy court on May 14, 1989, alleging that: (1) C & S and
the Johnsons! violated the stay provisions of 11 U S.C. 8362 by recording the deed
after the order for relief was entered; and (2) the transfer was avoi dable as
fraudul ent under 11 U.S.C. 8548(a)(2).? The bankruptcy court tried the case on

July 7, 1989. Fi nding no violation of the automatic stay

occurred, the bankruptcy court held the Grissons were not entitled to recover on
count one of the conplaint. On count two the bankruptcy court held the transaction
was a fraudul ent transfer avoi dable under section 548 and awarded the Grissons a
joint and several noney judgnment against C & S and the Johnsons for $11,941.00°
pursuant to 11 U.S.C. 8550. The Grissons did not appeal the bankruptcy court's

ruling on count one of the conplaint.

The Bankruptcy Court held the Johnsons in default for
failing to file responsive pleadings.

211 U.S.C. 8548(a)(2) provides:

The trustee may avoid any transfer of an
interest of the debtor in property, or
any obligation incurred by the debtor, that
was nmade or incurred on or within one year
before the date of the filing of the
petition, if +the debtor voluntarily or

I nvoluntarily -

(2)(A) received less than a reasonably

equi val ent val ue in exchange for such
transfer or obligation; and

(B)(i) was insolvent on the date that such
transfer was made or such obligation was
incurred, or became insolvent as a result
of such transfer or obligation.

The Bankruptcy Court arrived at this figure by
subtracting the anount received at the foreclosure sale
($14,059.00) fromthe fair nmarket value of the property
($26, 000. 00) .



Essentially two issues are raised on appeal:
1) \Whether the bankruptcy court erred in finding that
the fair market value of the property was $26, 000. 00;
and
2) \Vhether this Court should exercise its equitable
powers to except C & S fromthe dictates of 11 U S.C
§550.
The appropriate standard for review ng the findings

of the bankruptcy court is whether the finding was clearly

erroneous. Bankruptcy Rule 8013; In re Garfinkle, 672 F.2d

1340, 1344 (11th Cir. 1982).
The parties do not dispute that the foreclosure |eft
the Grissons insolvent. Thus, if the transfer was for |ess

than a reasonably equivalent value, it is avoidable. 11

U S.C. 548(a)(2).* Based on evidence adduced at trial, the bankruptcy court

determ ned the fair market value of the property at the time of the foreclosure sale
was $26, 000. 00. Having deternmned the fair market val ue, the bankruptcy court
correctly followed the general rule that a sale for |less than seventy percent (70%
of the fair market value is less' than a "reasonably equival ent val ue." Durrett

v. Washington National |nsurance Co., 621 F.2d 90 (11th Cir. 1989); WAl ker v.

Littleton, 888 F.2d 90 (11th Cir. 1989). Thus, the bankruptcy court held
that C & S's sale of the property for $14,059.00 was for |less than a reasonably
equi val ent val ue.®

C & S argues the bankruptcy court's finding that the fair market val ue of
the property was $26,000.00 is incorrect. C & S contends the bankruptcy court

i mproperly relied on the Richnond County tax card in assessing the value because the

‘See footnote nunber 2.

°$26, 000. 00 x .70 = $18, 200. 00.



tax card was hearsay for "any purpose other than the fact that it was the tax card
relating to this property." C & S alleges the "only evidence of value" was Birnet
L. Johnson's testinony that the property was worth $18,000.00. The sale was for a
reasonably equivalent value if the fair market value was $18,000.00.° Durrett,

Wal ker, supra.

Under the public records exception to the hearsay

rule,” the tax card is not hearsay and was properly used by the bankruptcy judge
to neasure the property's value. Furthermore, the bankruptcy court correctly
concl uded that other evidence as to the property's value was not independent and
thus, less reliable than the tax card. M. Johnson's testinmny was not independent
because he owns the property. Likewise, Ms. Gissoms interest in the outcome of
this controversy affected the credibility of her testinony. The tax card was the
only independent evidence on which the bankruptcy court could rely. As the trier

of fact, the bankruptcy court was in the best position to evaluate the evidence. |

€$18, 000. 00 x .70 = $12,600.00. The property sold for
$14, 059. 00.

'Rul e 803: The followi ng are not excluded by the hearsay
rul e, even though the declarant is available as a w tness:

. (8) Public records and reports.
Records, reports, statenents, or data

conpi lations, in any form of public offices
or agencies, setting forth (A) the activities
of the office or agency, or (B) matters
observed pursuant to duty inposed by |aw as
to which mtters there was a duty to
report, excluding, however, in crimna
cases nmatters observed by police officers
and other |aw enforcenent personnel, or (O
in civil actions and proceedi ngs and agai nst
the Governnent in crimnal cases, factua
findings resulting from an investigation
made pursuant to authority granted by | aw,

unl ess the sources of information or other
circunstances indicate |ack of trust

wor t hi ness



cannot find that the bankruptcy court was clearly erroneous. Accordingly, the
bankruptcy court's holding that the fair market value of the property was

$26, 000. 00 i s AFFI RMVED.

C & S argues that even if this Court affirns the bankruptcy court's
finding as to the property's value, the entry of a noney judgnent against C & S
pursuant to 11 U.S.C. § 550 is inequitable. C & S asserts that if it satisfies the
judgment, it will only receive $2,118.00 for a $14, 059.00 debt and that this is
cause for this Court to except C & S fromthe provisions of section 550.° Section
550(a) allows the trustee to recover property fraudulently transferred, or in
the court's discretion, the value thereof, from
(1) the initial transferee of such transfer or the entity
for whose benefit such transfer was made; or (2) any
imediate or nmediate transferee of such initial
transferee.?®
C & S argues the foreclosure sale only enabled it to satisfy the Gissons' debt
Thus, C & S contends it did not benefit fromthe transfer. C & S urges this Court
to exercise its equitable powers to circumvent the alleged unjust result that
follows froma strict application of section 550 in this case.
It is true that under certain circunmstances a literal application of

section 550 will produce an unjust result by authorizing the trustee to recover from

an i nnocent third party. Armstrong v. Ketterling, 93 B.R 686 (Bankr

S.D. Ohio 1988). 4 Collier on Bankruptcy, ¥ 550.02 (L. King 15th ed. 1989). For

8C & S received $14,059.00 for the sale of the property. |If
C & S pays the entire judgment, $11,941.00, C & Sis left with
$2, 118. 00.

The Bankruptcy Court correctly pointed out that the section
550(b) (I) defense is not available in this case because the
defense only applies to inmediate or nediate transferees of the
initial transferee. This case involves an "initial transferee"
(the Johnsons) and an " entity for whose benefit such transfer
was made" (C & S).



exanple, the Armstrong court held that an entity acting as a commercial conduit of
funds is not an "initial transferee" within the ambit of section 550(a)(1l) and thus,
the trustee can not recover for a fraudulent transfer fromthat entity. Arnstrong,
93 B.R at 694; see also Metsch v. City National Bank of Mani, 64 B.R 585, 586
(Bankr. S.D. Fla. 1986); Metsch v. First Al abana Bank of Mobile, 59 B.R 643, 645
(Bankr. S.D. Fla. 1986); Sal non v. Universal Trading Corp., 59 B.R 873, 875
(Bankr. S.D.N. Y. 1986). An entity acting as a comrercial conduit is excepted from

section 5%$0 because such an entity does not derive a benefit fromthe transfer or

have discretion in disposing of the property transferred. Metsch, 59 B.R at 645

Collier illustrates two other situations where a literal application of section 550

is inappropriate.

[I]f property is transferred to a good faith surety or

endorser as consideration incidental to the guarantee of
an antecedent debt of a creditor, and the surety
subsequently pays the creditor, the property or its val ue

shoul d be recovered fromthe creditor for whose benefit
the transfer was made rather than fromthe surety or
endorser to whomthe transfer was made. Likewise, if a
transfer is made to a creditor who is not an insider nore
than 90 days but within one year before bankruptcy and the

effect is to preferentially benefit an insider-guarantor

recovery should be restricted to the guarantor and the

creditor should be protected.
4 Collier on Bankruptcy § 550.02 (L. King 15th ed. 1989). See, e.d., Schmitt v.
Equi bank, 34 B.R 888, 893-94 (Bankr. WD. Penn. 1983); In re Duccuilli Fornmal Wear
8 B.C.D. 1180 (Bankr. S.D. Ohio 1982); In re Cove Patio Corp. 19 B.R 843
(Bankr S.D. Fla. 1982); But cf. Levit v. Ingersoll Rand Financial Corp., 874 F.2d
1186, 1201 (7th Cir. 1989) (holding "the preference-recovery period for outside
creditors is one year when the paynent produces a benefit for an inside

creditor . . . .").*
In the exanpl es above where a court has exercised its equitable powers to
except

a party fromsection 550, the party excepted received no benefit fromthe

°Qx her exanpl es of parties who are entitled to the court's
equi tabl e protection because they were not benefitted by a

fraudul ent transfer
conmbn carri er,
645.

are ". .
a war ehouse,

or

a nessenger,

t he postal

servi ce,

a broker." Metsch, 59 B.R at

a



transfer. C & S, however, had a beneficial interest in the transfer at issue. C & S
argues it did not benefit by receiving what it was legally entitled to. Thi s
argument i s unfounded. C & S received $14,059.00 which satisfied the outstanding
Il oan. No anal ogy can be drawn between the facts of this case and the above-cited
cases where an exception to section 550 was necessary. Therefore, the exceptions
do not apply to C & S.

C & S has produced no authority, nor has this Court |ocated any, which
supports excepting C & S from section 550 under the equitable powers of this Court.
"Bankruptcy courts . . . . cannot use equitable principles to disregard unambi guous

statutory |l anguage.” Ray v. City Bank and Trust Co., 899 F.2d

1490, 1494 (6th Cir. 1990); Nor t hwest Bank Wort hi ngton v.

Ahlers, 485 U.S. 197 (1988). Section 550 is not unclear; it

provides that the trustee can recover for a fraudulent

transfer fromeither the initial transferee or the entity for whose benefit the
transfer was nade. Here, the initial transferee was the Johnsons; the transfer
was made for the benefit of C & S. "[T] he trustee may recover from any
combination Of the entities nentioned [in section 550 (a)] subject to the limtation

of a single satisfaction set forth in section 550(c)." 4 Collier on Bankruptcy 1

550.02 n.8 (L. King 15th ed. 1989). Thus, section 550 authorized the
bankruptcy court to award the Gissoms judgment against C & S and the Johnsons
jointly and severally. For the reasons stated, the judgnent is AFFIRVED. The case
is REMANDED to the bankruptcy court for further proceedi ngs consistent with this
deci si on.

ORDER ENTERED at Augusta, Georgia, this 23rd day of August, 1990.

DUDLEY H. BOVEN, JR
UNI TED STATES DI STRI CT JUDGE



