In re Moore, 1990 W. 605862 (Bankr.S.D.Ga., May 31, 1990) (NO 88-
10109) IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE
SQUTHERN DI STRI CT OF GEORG A

Savannah Di vi si on

I N RE: ) Chapter 11 Case
) Number 88-40105
LEROY MOORE, )
d/ b/ a MOORE HOVES ) FI LED
) at 10 Oclock & 56 A M
Debt or-i n- Possessi on ) Date: 5-31-90

ORDER ON OBJECTI ON TO CONFI RVATI ON BY M C. ANDERSON
AND CRAM DOWN OF CONFIRMATION OVER PLAN REJECTION
BY C & S BANK AND M_C. ANDERSON

Based upon the evidence presented at hearings on
confirmation, stipulations entered, and briefs submitted, this court
makes the following findings of fact and conclusions of |aw
regardi ng the objection to confirmation filed by M C. Anderson and
request for cram down of confirmation over plan rejection by
creditors.

Debtor, Leroy More, has been engaged in the business of
home construction and real estate devel opment since 1959. He has
built single famly residences, nunerous apartnment and condom ni um
conpl exes and devel oped real estate subdivisions. Debtor retains
an interest in many partnerships as either a general partner or a
[imted partner. Individually and in conjunction wth the
partnerships in which he retains an interest, debtor owns

substantial investnment real estate, both inproved and uni nproved.



Changi ng econom ¢ conditions caused in part by changes in the
federal tax [|aws nade portions of the investnent real estate
difficult to sell and devel op, and the debtor was required to seek
protection under Chapter 11 of Title 11, United States Code, on
February 2, 1988. At the tinme the debtor filed his Chapter 11
petition, the debtor had approximtely Ei ghteen MIIlion and No/ 100
(%18, 000, 000.00) Dollars in debt. The debtor, with the approval of
the court, has surrendered or sold in the time since filing this
petition nore than Twelve MIlion and No/ 100 ($12,000, 0~00.00)
Dol l ars of real estate interests held by himindividually or through
his interest in one of the many partnership entities. The debtor
still retains an individual interest in real estate with a value in
excess of Three MIIlion and No/ 100 ($3, 000, 000.00) Dollars and an
interest in nunerous partnerships which have substantial real estate
hol di ngs.

As of the date of the filing of the debtor's Chapter 11
proceeding, M C. Anderson (hereinafter referred to as "Anderson")
was a creditor holding a secured claimof Three Hundred Fifty-Four
Thousand Fi ve Hundred Seventy-Two and 25/100 ($354,572.25) Dollars.
The debtor's approved discl osure statenment acknow edges a second in
priority security deed to secure the claimof Anderson in the
foll owi ng properties as identified in the disclosure statenent:

a) parcel 2-B (13.53 acres adjacent to Waterford) and adj acent
commercial tract of approxinmately 6.5 acres (hereinafter referred

to as "Parcel 2-B and adjacent acreage").
b) debtor's interest in 33.36 acres of the WId Horn tract



(hereinafter referred to as "WIld Horn tract").
Regardi ng the above referenced properties the debtor's schedul es,
allowed Proofs of <claim and approved disclosure statenent
establishes the following first in priority security deed hol ders
ahead of Anderson and anmobunts of cl ains:
a) as to parcel 2-B and adjacent acreage First Union Bank
(hereinafter referred to as "First Union") held an initial claimof
Four Hundred Seventy-Three Thousand Fi ve Hundred Ei ghty and 33/100
($473,580.33) Dollars. As additional collateral, First Union held a
first in priority security deed in property identified as Lot 21
Rose Dhu. I
b) as to the WIld Horn tract, Anmeribank N. A holds a claimof Six
Hundred Forty-Ei ght Thousand One Hundred Forty-Three and No/ 100
(9648, 143.00) Dol | ars. As additional collateral, Ameribank N A
holds a first in priority security interest in the undivided 60.5%
interest of the debtor in Spanish Villa apartnments, nine (9)
uni nproved lots in Statesboro, Georgia, and a second in priority
security interest in property identified as parcels 10 & 11
CGeor get own Subdi vi si on.

Pursuant to notice, a hearing on the debtor's anmended
di scl osure statenment was held on May 2, 1989. The notice of hearing
further provided that in conjunction with the hearing on the
di scl osure statenment the court would determ ne the secured status
of all parties claimng liens on property of the estate and would
determ ne the val ue of such property pursuant to 11 U S.C 8506.
Anderson filed a witten objection to the value of his collateral
as set forth by the debtor in the proposed anended di scl osure
statenent. As it pertains to parcel 2-B and adjacent acreage the
val ue was determ ned at the hearing as N ne Hundred Forty Thousand

and No/ 100 ($940, 000.00) Dollars. As it pertains to Lot 21 Rose Dhu



the val ue was determ ned at the hearing as N nety-Si x Thousand

No/ 100 ($96, 000.00) Dollars. The order approving disclosure
statenment, approving values of assets, and establishing the

priorities of liens on such assets was entered July 25, 1989.' No

appeal was taken fromthat order.?

Subsequent to the determ nation as to val ue announced by
the court at the close of the hearing on the anended discl osure
statenment held May 2, 1989, the debtor pursuant to 11 U S.C. 8554(a)
proposed to abandon parcel 2-B and adjacent acreage as well as Lot
21 Rose Dhu. The debtor's notion to abandon recited that this court
had determ ned that the subject property had an aggregate val ue of
One MIlion Thirty-Si x Thousand and No/ 100 ($1, 036, 000. 00) Dol | ars.
The notion recited that the Rose Dhu property was encunbered by a
debt deed in favor of First Union and that the remaining property
sought to be abandoned was encunbered by a first priority deed in
favor of First Union and a second priority deed in favor of

Anderson. The debtor contended that the aggregate clains of these

The court finds the procedural delay between the hearing on
the disclosure statenent and entry of the order approving sanme to
be i nexplicable.

Anderson filed on May 11, 1989, a notice of appeal on the
oral ruling of the court as to the value of parcel 2-B and
adj acent acreage given at the conclusion of the hearing held on
May 2, 1990, and filed with the District Court a notion for an
interlocutory appeal. On May 19, 1990, Anderson dism ssed that
appeal. No appeal was filed on the order approving the
di scl osure statenent and val ues of assets, and establishing the
priorities of liens which was entered on July 25, 1989.



two creditors totaled approxinmately One MIlion and No/100
(%1, 000, 000. 00) Dol lars and that additional interest on these clains
accrued at a rate in excess of Seven Thousand and No/ 100 ($7, 000. 00)
Dol I ars per nonth. The debtor concluded that the property was, in
t he opinion of the debtor, of inconsequential value and benefit to
the estate and shoul d be abandoned. Pursuant to the proposed
abandonment, notice was nmailed on May 15, 1989 to all creditors
provi ding that unl ess an objection was filed not |ater than June 1
1989 the court would approve the proposed abandonnment wi thout
further hearing. On June 2, 1989, an order was entered approving
t he proposed abandonnent and nodifying the stay to the extent
necessary to allow creditors to foreclose their security interest
according to state law in parcel 2-B and adj acent acreage and Lot
21 Rose Dhu. On July 11, 1989, an anended order approving the
abandonnent was ent er ed. Subsequent to the entry of this order,
First Union foreclosed its security interest in these properties.
Anderson did not bid on the property at forecl osure and received
nothing fromthe sale of the property. In his proposed plan, the
debtor proposes to retain his interest in many of the partnerships
and investnent real estate holdings. The plan al so proposes that
the claim of Anderson was satisfied by the aforenentioned
abandonment .

A class of creditors is deemed to have accepted a debtor's

pl an of reorganization, if after the solicitation of an acceptance



or rejection of the plan, "such plan has been accepted by creditors
that hold at least two-thirds in anount and nore than one-half in
nunber of the allowed clainms of such class held by creditors .
t hat have accepted or rejected such plan.” 11 U S.C. 81126(c). The
debtors plan consists of thirty-five (35) classes of creditors, each
class containing only one (1) creditor with the exception of class
thirty-three (33) which contains the derivative clainms of the
debtor's partnership liabilities and class thirty-four (34) which
consists of the clains of unsecured creditors. Al'l cl asses of
creditors have accepted the plan, except class five (5) which
consi sts of Anderson and class eight (8) which consists of C& S
Nati onal Bank (hereinafter referred to as "C & S").
The plan proposes to allow C & Sto retainits lien on its
collateral and for the collateral to be sold and the claimof C &
S satisfied by such sale within twelve (12) nonths fromthe
effective date of the plan. C & S has filed no witten objection
to the confirmati on of the plan, but rejected the plan during the
bal |l oti ng procedure. See, 11 U S.C 81126; Bankruptcy Rule 3018.
The condi tions for confirmation of a plan of
reorgani zati on under Chapter 11 of the Bankruptcy Code can be found

at 11 U S. C. 81129.

Section 1129(a) includes thirteen conditions;
precedent to confirmation. These conditions are
as foll ows:



(1) The plan nust conply with all applicable
provisions of title 11;

(2) The proponent of the plan nust conply
with all applicable provisions of title 11;

(3) The plan nust be proposed in good faith
and not by any neans forbidden by | aw,

(4) Any paynment made or promsed for
services rendered or for costs and expenses
i ncurred in connection with the case of the plan
nmust be approved by or nust be subject to
approval by the court;

(5) The identity and affiliation of proposed
directors, officers or voting trustees nust be
disclosed as well as the identity of an
affiliate of the debtor participating in a joint
plan or a successor to the debtor under the
pl an. The proposed appoi ntnents of directors,
of ficers, or voting trustees nust be consi stent
with both the interest of creditors and equity
security holders and with public policy. In
addition, the proponent of the plan nust
di sclose the identity of any "insider" of the
debtor that will be enployed or retained by the
reorgani zed debt or and t he nat ur e of
conpensation which will be paid to such person;

(6) |If the debtor is subject to governnenta
regul ati on and the plan proposes to alter rates
over which a regulatory conm ssion has
jurisdiction, such comm ssion nmust have approved
such rates or any proposed rate change nust be
condi ti oned on such approval;

(7) Wth respect to each inpaired class, the
cl ass nmust unani nously accept the plan or the
cl ass nmust receive under the plan at |east what
such class would receive in a |iquidation under
Chapter 7 of the Code. |If, however, the class
exercises the section 1111(b)(2) election, the
class nust receive property with a present val ue
equal to the value of the class' secured clains;

(8) Each class nust accept the plan or be
uni npai r ed;

(9) Unless the holder of a priority claim
agrees to less favorable terns, adm nistrative
clainms entitled to priority nust be paid in cash
on the effective date of the plan; enployee
cl ai ms, pension benefit clainms, and consuner
clainms entitled to priority nust be either paid
in cash on the effective date of the plan or
nmust be paid in full over tinme according to



ternms acceptable to the requisite mpjority of

the particular class: tax and custons cl ainms
entitled to priority nust be paid in full but
paynments in respect of such clainms may be
extended over a period not to exceed six years
fromthe date of assessnment of such clains as
|l ong as the present value of the paynents as of
the effective date of the plan equals or exceeds
t he amount of those clains;
(10) If a class is inpaired under the plan,
at | east one inpaired class of clainms nust
accept the plan;
(11) The plan nmust be feasible;
(12) Either the quarterly fees based on
di sbursenents for the quarter have been paid or
t he pl an makes satisfactory provision for the
paynent of such fees; and
(13) To the extent the debtor is required
to continue paying retiree benefits wunder its
original agreement or as it may have been
nodi fied pursuant to section 1114, the plan
carries forward the obligation for the bal ance of
the time for which the debtor is so
obl i gat ed.

5 Collier on Bankruptcy 1129.01(c)(1) (L. King 15th ed. 1989).

Al t hough the provisions of section 1129(a)(7) and (8) have
not been net, the debtor has requested that confirmation of the plan
proceed under the cramdown provision of 11 U S. C. 81129(b). The
pl an may be confirnmed under section 1129(b) if the plan satisfies
section 1129(a)(10) and the cram down standards set forth in section

1129(b). 5 Collier on Bankruptcy, supra. Section 1129(b) (1)

requires that a plan be "fair and equitable, with respect to each
class of clains or interests that is inpaired under, and has not
accepted, the plan.” 11 U S. C. 81129(b)(1). Section 1129(b)(2)

then sets forth requirenments which nust be net for a plan to be



"fair and equitable".® As to the treatment of the claimof C & S

%11 U.S. C. 81129(b)(2) provides:

For the purposes of this
subsection, the condition
that a plan be fair and
equitable with respect to a
class includes the follow ng
requi rements:

(A) Wth respect to a class
of secured clainms, the plan

provi des -

(1) (I') that the
hol ders of such clains retain
the liens securing such
cl ai ms, whether the property
subject to such liens is
retai ned by the debtor or
transferred to anot her
entity, to the extent of the
al |l oned anpbunt of such
clains; and

(I'l) that each
hol der of a claimof such
cl ass recei ve on account of
such claimdeferred cash
paynents totalling at | east
t he all owed anpunt of such
claim of a value, as of the
effective date of the plan,
of at |east the value of such
holder's interest in the
estate's interest in such

property.

(ii) for the
sal e, subject to section
363(k) of this title, of any
property that is subject to
the liens securing such
claims, free and cl ear of
such liens, with such liens
to attach to the proceeds of
such sale, and the treatnent
of such liens on proceeds



under the plan, the plan is fair and equitable. The plan proposes
for the debtor to sell the collateral securing the claimof C & S
and to satisfy that claimin full within one year after the
effective date of the plan. |If the claimis not satisfied within
one year of the effective date of the plan, the plan would allow C

& S to pursue its renedies under state law as to the coll ateral

C & Swuld retain the lien on the collateral and woul d receive
under the plan deferred cash paynents totaling the anount of the
claimor the indubitable equivalent, the property itself. See

Sandy Ri dge Devel opnent Corp. v. Louisiana National Bank (ln re:

Sandy Ri dge Devel opnent Corp.), 881 F.2d 1346 (5th Cr. 1989)

(property is the indubitable equivalent of itself), reh' g denied,

889 F.2d 663 (5th Cr. 1989). Therefore, as to the claimof C & S,
the plan may be confirmed over plan rejection by C& S. 11 U S. C
81129(b).

The rejection and objection of Anderson poses a far nore

difficult problem 1In rejecting the proposed plan and objecting to

under clause (i) or (iii) of
t hi s subparagraph; or

(iti) for the
realization by such hol ders
of the indubitable equival ent
of such cl ai ns.



its confirmation, Anderson contends that:

1) Since he received nothing as a result of the
forecl osure sale of parcel 2-B and adjacent acreage under the plan
he will receive nothing, neither paynent of his claimnor the
i ndubi t abl e equi val ent of his claim and

2) the plan as proposed is not fair and equitable as it
treats creditors simlarly situated differently and wunfairly
di scri m nates against him
In response, the debtor nmaintains that the abandonnment of the
col | ateral based upon the final determ nation by this court pursuant
to 11 U S.C. 8506 of the value of the collateral provided Anderson
with the indubitable equivalent of his claim property securing his

claimgreater in value than the anount of his claim

As was previously noted, property is the indubitable

equi valent of itself. Sandy Ri dge Devel opnent Corp., supra at 1350.

Distribution of estate property, at values properly fixed by the
bankruptcy court, to nonconsenting creditors under a |iquidating
pl an satisfies the "indubitable equivalent” provision of 11 U S. C

81129(b)(2)(A) (iii). See, Inre: More, Ch. 11 Case No. 88-40105,

Slip. op. at 4 (Bankr. S.D. Ga. filed OCctober 5, 1989).
" Abandonnment of the collateral to the creditor would clearly satisfy
i ndubi t abl e equi val ence, as would a lien on simlar property."” 124

Cong. Rec. H1l1l, 103 (daily ed. Sept, 28, 1978) (statenent of the



sponsors of Pub. L. No. 95-598); 124 Cong. Rec. SI7, 420 (daily ed.
Cct. 6, 1978) (statenent of the sponsors of Pub. L. No. 95-598). See
also 5 Collier on Bankruptcy 1129.03(c)(L. King 15th ed. 1989).

The property abandoned by the debtor was val ued by the

court pursuant to 11 U S. C. 8506(a)* at a value in excess of the

aggregate total debt owed First Union and Anderson. Ander son

“11 U.S.C. 8506(a) provides:

(a) An allowed claimof a
creditor secured by a lien on
property in which the estate
has an interest, or that is
subj ect to setoff under
section 553 of this title, is
a secured claimto the extent
of the value of such
creditors interest in the
estate's interest in such
property, or to the extent of
t he amobunt subject to setoff,
as the case may be, and is an
unsecured claimto the extent
that the value of such
creditor's interest or the
anount so subject to setoff
is less than the anount of
such allowed claim Such

val ue shall be determned in
I ight of the purpose of the
val uati on and of the proposed
di sposition or use of such
property, and in conjunction
with any

heari ng on such disposition
or use or on a plan affecting
such creditor's interest.



t hrough his counsel, appeared at the valuation hearing on the
property to be abandoned. The val uation hearing was held in
conjunction with the hearing on the disclosure statenent. The
notice sent out to Anderson and all other parties in interest
provided that at the tinme of the hearing on the anended discl osure
statenment the court would al so determ ne the secured status of al
parties claimng liens on property of the estate and determ ne the
val ue of such property pursuant to 11 U S.C. 8506. Anderson filed
a witten objection to the value of his collateral set forth by the
debtor in the disclosure statenent, and a hearing was held in which
the court found the value of the collateral on which First Union
held a first priority Iien and Anderson held a second priority lien
to be Nine Hundred Forty Thousand and No/ 100 ($940, 000. 00) Dol l ars.
The notice of the debtor's intention to abandon the property that
went out to all parties in interest included the values of the
property as established by the court. The order approving the
abandonnment was entered. No evidence has been presented to
denonstrate that any change in the value of the property occurred
between the tine that the value was determ ned and the tinme of

abandonnent .

The fact that the property sold at a foreclosure sale for

a sumsufficient to pay only the claimof First Union is irrel evant.



The order approving the abandonnment <clearly satisfied the

i ndubi tabl e equi val ence requirenment for confirmation. Ander son
failed to protect his property interest at the foreclosure sale, and
he nmust bear the burden of that decision, not this estate. Based
upon the determ nation of the value of the property abandoned the
subsequent foreclosure sale resulted in over Four Hundred Thousand
and No/ 100 ($400, 000.00) Dollars of value lost. This |oss nmust be
born by Anderson. Follow ng the determ nation of the value of the
property pursuant to 8506, Anderson could have appeal ed.® Anderson
coul d have contested the abandonnent application, but did not. Wen
faced with the abandonnent based upon the prior determ nation of

val ue, Anderson coul d have rel eased his security interest in the
property which woul d have prevented abandonnent; and with the final
determ nation of value, upon |liquidation of the property over tine
by the debtor, the estate and the unsecured creditors under the plan
of liquidation would have received the benefit of the equity cushion
bet ween the debt due First Union and the value determ ned. Anderson

chose to retain his security interest in the property and ride the

security interest to foreclosure follow ng the abandonnent of the

®Anderson filed a notice of appeal of the ruling by this

court on the value of the collateral securing his claim and
filed a notion for interlocutory appeal with the District court,
but subsequently dism ssed the appeal. See note 2 and

acconpanyi ng text, supra.



estate's interest and nmust bear the consequences of that deci sion.
Anderson was provided a full and fair opportunity to litigate the
value of his collateral prior to the abandonnment and was given
notice of that value at the tinme of the abandonnent. The objection
to val uati on was determ ned agai nst Anderson at the discl osure
statenment hearing. No objection to the value was made at the tine
of the abandonnent. No objection was mnade to the proposed
abandonment. The value determ ned by the court at the tinme of the
abandonment was sufficient to satisfy the claimof both First Union
and Anderson. As the value was sufficient to satisfy those clains,
Ander son, through the abandonnment, will have received as of the date
of confirmation, the indubitable equivalent of his claimagainst
the debtor as required by 11 U S.C. 81129(b)(2) (A (iii).

Having determned that Anderson wll receive the
I ndubi tabl e equi valent of his claim the plan neets the condition
that the plan be fair and equitable. This court nust now determ ne
that the plan does not discrimnate unfairly. 11 U S C

81129(b)(1). See also Sandy Ridge Devel opnent Corp. v. Louisiana

Nati onal Bank (In re: Sandy Ri dge Devel opnent Corp.) 889 F.2d 663

(5th Cir. 1989). Specifically, the court nust determ ne whether
the plan unfairly discrimnates in its treatnment of Anderson in
relation to the plan's treatnent of other simlarly situated

creditors. In order to neet the confirmation criteria of section



1129, the plan nust not only provide that a dissenting class of
creditors receive fair and equitable treatnent, but nust al so assure
that the plan allocates value to the class in a manner consi stent
with the treatnent afforded to other classes with simlar |ega

claims against the debtor. 5 Collier on Bankruptcy 11129. 03(b) (L.

King 15th ed. 1989). Anderson contends that Aneribank holds a claim
agai nst the debtor simlar to the claimheld by him but is being
allowed to look to all of its collateral to satisfy the obligation
due Aneri bank should the debtor fail to satisfy the claimby cash
paynent .

Anderson and Ameribank are not simlarly situated
creditors. Aneribank holds a second priority deed to secure debt
on real property of the estate known as Parcels 10 and 11 Georget own
Subdi vi si on, and Bankers First, holds the first in priority security
deed on those parcels. Val ue of parcels 10 and 11 Georget own
Subdi vi sion was determned at the May 2, 1989 hearing to be One
M I 1lion Four Hundred N nety-Five Thousand and No/ 100 ($1, 495, 000. 00)
Dol lars. The allowed secured claimof Bankers First is Four Hundred
Thirty-Seven Thousand Three Hundred Sixty-Seven and 83/100
($437,367.83) Dollars and the allowed secured claimof Anmeribank is
Seven Hundred Forty-Four Thousand Three Hundred Ei ghty-Three and
No/ 100 ($744,383.00) Dollars, for a total indebtedness secured by
parcels 10 and 11 Georget own Subdivision of One MIIlion One Hundred
Ei ght y- One Thousand Seven Hundred Fifty and 83/ 100 ($1, 181. 750. 83)



Dol l ars. The estate has Three Hundred Thirteen Thousand Two Hundred
Forty-Nine and 17/100 ($313,249.17) Dollars of equity in these
properties which woul d be of substantial benefit to the unsecured
creditors. This property is not burdensone and of inconsequenti al
val ue and benefit to the estate, and the abandonnent of this
property securing the indebtedness due Bankers First and Aneri bank
coul d not be approved by the court. See 11 U S.C 8554(a).

Ameri bank is participating in the debtor's reorgani zation
plan and has accepted the plan. The plan proposes to pay
Ameri bank's claimw thin eighteen (18) nonths after the effective
date of the plan fromthe proceeds derived fromthe disposition of
Ameri bank's collateral. The plan also provides, "If, at the end of
such 18-nonth period, Aneribank's claimhas not been paid in full,

t he debtor shall surrender collateral to the Bank with a val ue,

deternmined as of the tine of surrender, not |less than the Bank's

out standi ng cl ai m (enphasi s added)."” Anderson naintains that to

al | ow Ameri bank the opportunity to dispute the value of the property
at the time of surrender also unfairly discrimnates against his
claim However, if the debtor is forced to surrender the coll ateral
to Ameribank, that surrender will not occur until eighteen (18)

mont hs after the effective date of the plan and nore than two and
one-half (2 1/2) years after the determ nation of value under 506

at the hearing on the disclosure statenent, May 2, 1989. To force

the parties to accept the transfer of property in satisfaction of



claimat val ues established nore than two and one-half (2 1/2) years
before would not be fair and equitable to the creditor or the
debtor. Property values may have changed over the passage of tine
or due to changing circunstances. Anderson's collateral, however
was abandoned by the debtor soon after the valuation hearing. The
notice of the debtor's intention to abandon the property i ncluded
the values of the property as established by the court. Anderson
did not object to the abandonnment. At the point of confirmation and
based upon determ nation of value of collateral nmade at the My 2,
1989 hearing, Anderson and Aneribank are not simlarly situated
creditors. The disparity of treatnent under the plan is warranted.
Anderson al so contends the plan unfairly discrimnates
agai nst hi m because other creditors which were secured by second in
priority liens on various real property, are being allowed to
participate in the debtor's plan of reorganization as an unsecured
creditor where the collateral securing the debt owed them had been
surrendered to the first priority |ienholder or abandoned by the
debt or. The debtor's plan proposes to allow twelve (12) creditors
formerly secured by second priority liens on debtor's real property

to participate under the plan as unsecured creditors.

COASTAL FLOOR

Coastal Floor held a second priority deed to secure debt

on three parcels of the debtor's real property known as Lot 2,



Col ony, Lot 28, Colony, and Lot 67, GCeorgetown Townhones.
California Federal Savings and Loan Association (hereinafter
referred to as "California Federal”) held the first priority
security interest in Lot 2 and 28, Colony. California Federal noved
for relief fromthe automatic stay of 11 U . S.C. 8362 in order to
foreclose on its security interest in Lots 2 and 28, Colony as well
as other collateral held by it to secure indebtedness owed by the
debtor. On Decenber 21, 1988, this court entered an order granting
California Federal relief fromstay and allow ng California Federal
an unsecured deficiency claimin the anount of Sixty-Thousand and
No/ 100 ($60, 000.00) Doll ars. The order determned that the
collateral held by California Federal to secure its indebtedness
was of insufficient value to fully satisfy the claimof California
Federal. No value was available to satisfy the claimof Coastal

Fl oor fromthese two (2) |ots.

Federal National Mortgage Association (hereinafter
referred to as "FNVA") held the first lien on Lot 67, Georgetown
Townhones, on which Coastal Floor had a second priority lien. FNVA
also held a first priority security interest in Lot 53, Georgetown
Townhones. On February 16, 1989, the debtor filed his notice of
intention to abandon both of the lots in which FNVA held a first
priority security interest. The debtor's notice included the
foll owi ng | anguage, "Conmes now the Debtor-in-Possession . . . and,

abandons [Lot 53, Georgetown Townhones and Lot 67,

Ceor get own



Townhones] in full satisfaction of all obligations of the debtor to
the Federal National Mrtgage Association, its successors and
assigns.” The notice of the abandonment noted that the debtor
estimated the "aggregate value of the property subject to the lien
of [FNMA]" to be One Hundred Four Thousand and No/ 100 ($104, 000. 00)
Dol lars and the claimto be N nety-One Thousand Five Hundred and
No/ 100 ($91, 500.00) Dollars. The notice of the abandonnent
referenced the second priority lienholders and their clains, but

i ncl uded no | anguage to indicate that the clains of those second
priority |lienholders were to be satisfied by the abandonnent.
Notice of the debtor's intention to abandon these lots in
satisfaction of the debt owed FNVA was sent to all parties in
interest. As no party in interested objected, an order approving

t he abandonnment of these properties was entered on June 2, 1989.
Again, the property was of insufficient value to satisfy the claim
of Coastal Floor which was Forty-Three Thousand and No/100
(%43, 000.00) Dollars and the debtor's intention to satisfy only the
claimof the first |ienholder by the abandonnent was cl ear by the

noti ce of abandonnent.

EAST COAST INSULATION

East Coast Insulation held junior materialnen's |iens on
several parcels of real property known as Lot 9, Sugar MII, Lots

3-8 Hunters Greene, and Lot 8, Rose Dhu. California Federal held



the first Lien on lots 3-8 Hunter's Greene, and the court determ ned
that California Federal was entitled to an unsecured deficiency
claimin this case after the debtor surrendered all collatera
securing his indebtedness to California Federal. The value of the
collateral securing the claimof California Federal, therefore, has
been determ ned by the court to be of an insufficient value to fully
secure the claim of California Federal, |eaving East Coast
I nsul ation with an unsecured claim

Anchor Mortgage Resources, Inc. (hereinafter referred to
as "Anchor") held the first priority lien on Lot 9, Sugar MII.
Anchor filed a notion for relief fromstay and all eged that the
debtor had no equity in the property. On August 4, 1988, after
notice to all parties-in-interest, the court entered an order
granting Anchor relief fromstay in order to foreclose on its
security interest in Lot 9, Sugar MIIl and Lot 19, Sugar MII in
full satisfaction of its claim The notion for relief and the order
granting such relief includes no statenent which could reasonably
be construed to indicate that such property had a val ue sufficient
to cover all second priority liens or that such an action was
intended. The granting of the notion for relief in which Anchor
all eged that the debtor had no equity in the property provided no
relief to the second |ienhol der, East Coast Insulation. Only Anchor
obtained relief fromstay to foreclose on the property.

Li berty Savings Bank, FSB (hereinafter referred to as



"Liberty") held the first priority lien on Lot 8 Rose Dhu, and
noved for relief fromstay to allowit to foreclose on the |Iot and
ot her collateral securing its claimagainst the debtor. The notion
for relief fromstay alleged that the outstanding i ndebtedness due
Li berty was Seventy-Fi ve Thousand Seven Hundred Seventy- Three and
69/ 100 ($75,773.69) Dollars and that the debtor had no equity in the
property. In response to the notion for relief fromstay, the
debtor filed a notion to abandon the property. The notice of the
debtor's intention to abandon Lot 8, Rose Dhu, and the other
collateral (identified in the notice of abandonnent as Lot 2

CGeor get own Nei ghbor hood Shopping Area #2) specified that the debtor
was abandoning the "property in full satisfaction of all obligations
of the debtor to the Liberty Savings Bank, its successors and
assigns.” Notice of the abandonnent was sent to al
parties-ininterest, and no objections were filed. On June 2, 1989,
the court entered an order approving the abandonnent and granting
Liberty relief fromstay to permt it to foreclose on the property.
The intention of the debtor's notion to abandon Lot 8, Rose Dhu in
full satisfaction of only the claimof Liberty was clear fromthe

noti on. FRI EDVAN, HASLAM WEI NER, G NSBERG SHEAROQUSE & WEI TZ

Fri edman, Haslam Weiner, G nsberg, Shearouse, & Witz
hel d a cl ai magainst the debtor which was secured by a junior lien
on Lot 14 Qgl et horpe Vill age. Bankers First Federal Savings and

Loan Association (hereinafter referred to as "Bankers First") held



the first priority lien on this property. Bankers First also held
as collateral on its claimagainst the debtor a security interest
in twenty (20) other parcels of property. On Decenber 23, 1988,
Bankers First filed a notion for relief fromstay alleging that the
debtor had no equity in the property securing its claimand that it
| acked adequate protection. On January 24, 1989, the court entered
an order granting Bankers First relief fromstay as to all of its

collateral except tw parcels, Lots 10 and 11, GCeorgetown

Subdi vi sion, which the debtor retained.?® Bankers First was
permtted to foreclose on all its collateral except Lots 10 and 11,
CGeor get own Subdi vi si on, in full satisfaction the debtor's

obl i gations secured by the collateral, and the order entered
granting such relief so specifies. The second priority |ienhol der
did not receive relief fromstay to exercise its rights against the
col lateral.

JOHNSON EXTERM NATORS

Johnson Exterm nators held a second priority lien on a

parcel of property known as 501 Kings G ant Subdivision. The first

®By agreenent between the debtor and Bankers First, the
debtor was permtted to retain Lots 10 and 11, Ceorgetown
Subdi vi sion, until Decenber 31, 1990, in order to narket the lots
in an effort to sell them The proceeds of any sale of Lots 10
and 11 Georgetown Subdivision, were to be paid to Bankers First
in an anount sufficient to satisfy in full the debt to Bankers
First secured by the lots. Al other obligations due Bankers
First were satisfied by the granting of relief fromstay and
subsequent foreclosure on all other collateral held by Bankers
First.



priority lien on the property was held by NCF Mortgage Conpany d/b/a
Prime Lending, Inc. (hereinafter referred to as "Prine Lending").
Prime Lending filed a petition for attorney fees pursuant to 11

U S.C. 8506(b) as an elenent of its secured claim |In response to
the, petition for attorney fees, the debtor filed a notice of his
intentions to abandon the property known as 501 Kings G ant
Subdivision in full satisfaction of the claimof Prinme Lending as
the claimfor attorney fees substantially consunmed all of the
debtor's equity in the property. After notice and hearing, the
court entered an order on Novenmber 17, 1988, approving the
abandonnment of the property "in full satisfaction of the claim of
NCF Mortgage Corporation d/b/a/ Prinme Lending, Inc. . . . after it
bei ng determ ned that the property woul d be of inconsequential value
to the estate if the attorney's fees claim of NCF Mortgage
Corporation d/b/a Prinme Lending, Inc. were granted."” The order
makes no reference to the satisfaction of junior |ienholders, and
the plan proposes to all ow Johnson Exterm nators to participate as

an unsecured creditor under the plan.

LONE' S OF GEORA A, | NC

Lowe's of CGeorgia, Inc. held a second priority lien on
Hunters Poi nte Townhones, a devel opnent of single famly,
sem det ached housi ng. The first priority lien secured the claimof

Connecticut National Bank (hereinafter referred-to as "Connecti cut



National") which total One MIlion One Hundred Twenty- Seven
Thousand Four Hundred Sixty-Three and 84/ 100 ($1, 127, 463.84) Dollars
as of May 1, 1988. Connecticut National filed a notion for relief
fromstay as to Hunters Pointe, and the debtor stipulated that there
was, little or no equity in the property. The court, however, on
Oct ober 14, 1988, entered an order denying the notion for relief
despite the lack of equity on the basis that the property was
essential to the debtor's Chapter 11 estate for a successful
reorgani zation. Connecticut National appealed the order denying it
relief fromstay to the District Court. The parties reached a
conprom se on the appeal, and the District Court remanded the appeal
to this court for the purpose of notice to creditors regarding the
proposed settlenment. Notice of the proposed settlenent was sent to
all parties in interest, and no objection being filed, the court
approved the settlenent by order dated March 13, 1989. The
settlenment provided for Connecticut National to be granted relief
fromstay to foreclose on Hunters Pointe in full satisfaction of its
claim No reference to junior lienholders is made in the order

granting Connecticut National relief from stay.

SYDNEY PYLES PLUMBI NG

Sydney Pyles Plunbing held second priority liens on
certain real property known as Lots 19-23, Oglethorpe Village. The

first lien on the property was held by First Federal Savings Bank



of Brunswi ck (hereinafter referred to as "First Federal.") First
Federal filed a nmotion for relief fromstay in which First Federal
all eged that the property was subject to deterioration, waste, and
vandal i sm and that the debtor had no equity in the property. On
March 23, 1989, the court entered an order granting First Federal
relief fromstay to foreclose on its collateral on the condition
that the collateral be accepted in full satisfaction of its claim
No reference was made to the clains of junior |ienholders or of
their clains being satisfied by the relief fromstay granted to

Fi rst Federal.

SAVANNAH CONCRETE COMPANY

Savannah Concrete Conmpany (hereinafter referred to as
"Savannah Concrete") held junior liens on real property known as
Lots 12 and 13, gl ethorpe Village. Bankers First held the first
lien on these lots and obtained relief fromstay to forecl ose on
these lots and its other collateral in full satisfaction of the
i ndebt edness due it by debtor. Relief fromstay was granted to
Bankers First as a result of a notion for relief filed by Bankers
First. No reference to the satisfaction of the claimof Savannah
Concrete was made in the order granting relief fromstay or in the

nmot i on.

SLOAN ELECTRI C COVPANY




The debtor's proposed plan of reorgani zati on proposes to

permt Sloan Electric Conmpany (hereinafter referred to as "Sl oan
Electric") to participate as an unsecured creditor under the plan.
Sloan Electric has a first priority lien on Lots 10 and 20, Forest
Hei ght s Subdi vi sion. The hearing on the disclosure statenent and
8506(a) val uation established the value of these two lots to be
Ei ght Thousand Seven Hundred and No/ 100 ($8, 700.00) Dol |l ars each,
and the debtor proposes to surrender these lots at the tine of
confirmation to Sloan Electric for a credit of Seventeen Thousand
Four Hundred and No/ 100 ($17,400.00) Dol l ars agai nst the outstandi ng
i ndebt edness due Sl oan El ectric.

Sl oan Electric also holds a second priority lien on
several additional parcels of real property known as Lots 1 - 8
Audubon Park and Lot 53, CGeorgetown Townhones. Lots 1, 2, 3, and
8, Audubon Park secured a first priority lien held by Bankers First
and were included in the order granting Bankers First relief from
stay to foreclose on its collateral. The notion for relief alleged
that the debtor had no equity in the collateral held by Bankers
First. Lots 4-7 secured a first priority lien held by First
Federal. By order entered June 13, 1988, the court granted First
Federal relief fromstay to foreclose on Lots 4-7 Audubon Park by
allowing the debtor a credit of Fifty-Five Thousand and No/ 100
($55, 000. 00) Dol I ars per |ot against his outstandi ng i ndebt edness.
First Federal foreclosed on its security interest in these lots, and

eventual ly foreclosed on other collateral in full satisfaction of



its claimagainst the debtor. In its notions for relief First
Federal alleged that the debtor had no equity in the property, and
the court granted First Federal the relief sought.

Sloan Electric also held a second priority lien on Lot 53,
CGeorget own Townhonmes. FNMA held the first priority lien on Lot 53,
Geor get own Townhones, and the | ot was abandoned by the debtor in
full satisfaction of the claimof FNVMA. The notion to abandon and
t he order approving such included no | anguage to suggest that the
value of the ot was sufficient to satisfy the claimof Sloan

El ectric or was intended to satisfy such a claim

TRUSSELS HEATING AND ATIR

Trussels Heating and Air had a junior lien on Lot 37, The
Colony. California Federal has been all owed an unsecured deficiency
claimin the amount of Sixty Thousand and No/ 100 ($60, 000. 00)
Dol lars in the debtor's Chapter 11 proceeding after foreclosing on

all of its coll ateral

W CKES LUMBER

The debtor's plan al so proposes to allow Wckes Lunber,
whi ch held a second priority lien on Lots 463 and 464 Kings G ant,

to participate as an unsecured creditor under the plan. GCeorgia



Federal Savings Bank (hereinafter referred to as "Georgia Federal ")
held the first lien on these lots. The debtor filed on August 11

1988, a notion to abandon these lots in full satisfaction of the

claimof Georgia Federal. |In the notion to abandon the
debtor-inpossession indicated that the abandonment was the
result of negotiations with Georgia Federal which had agreed to

wai ve any claim in the Chapter 11 proceeding as consideration
for the abandonnent. Notice of the notion to abandon went to al
partiesin-interest and on Septenber 13, 1988, the court entered an
order in which "the debtor's abandonnent of the above described |ots
(Lots 463 and 464, Kings G ant Subdivision] in full satisfaction of
t he debt of Ceorgia Federal Savings Bank . . . [was] approved.”
No reference to the claimof Wckes Lunber was nade in the notion to

abandon or in the order approving the abandonnent.

LEROY MOORE, JR

Two (2) creditors, Gaster Lunber and Hughes-Ball al so held
junior liens on other parcels of real property belonging to the
debt or. Leroy More, Jr., was the guarantor of these two
obl i gati ons and paid each one wi thout taking an assignnent of the
security interest in the real property. In doing so, the claimof
Leroy Moore, Jr. as to each of these debts was reduced to an
unsecured claim and the plan proposes to allow himto participate
as an unsecured creditor.

Each order approving the debtor's notion to abandon



property clearly indicates that only the property securing the claim

of First Union and the clai mof Anderson had a value sufficient to

satisfy the clainms of both the first priority Iienholder and the
second priority lienholder. The debtor's notion to abandon Par cel
2-B and adj acent acreage, and Lot 21, Rose Dhu, clearly indicated
that the debtor believed the property to be of sufficient value to
satisfy the clainms of both First Union and Anderson. Anderson did
not object to the abandonnent. The notions to abandon all other
property filed by the debtor referenced only the debt owed the first
priority |ienholder and nmade the allegation that the debtor had no
equity in the property. No reference was nmade to "total debt" or
"aggregate debt" which could be construed to inply that such a
conclusion included the debt owed to junior lienholders. The orders
approvi ng each abandonnment constitute a finding that the property
was of inconsequential value to the estate because of the debt owed
to the first |ienholder, except the order approving the abandonnent
of Parcel 2-B and adjacent acreage, and Lot 21, Rose Dhu. Junior
I i enhol ders on those other properties, therefore, had nothing nore
than an unsecured claim and the debtor's plan proposes to treat
their claimas such an unsecured cl aim

The notion to abandon Parcel 2-B and adj acent acreage, and
Lot 21, Rose Dhu, includes a clear statenent that the "aggregate

clainms of these two creditors [Anderson and First Union] total



approximately One MI1lion and No/ 100 ($1, 000, 000.00) Dol lars
" The motion also included an accurate statenent of the val ue

of the collateral as established by this court only three days prior

to the filing of the notion, a value in excess of the aggregate
clainms of Anderson and First Union. The intention of the debtor to
satisfy the clainms of both the first priority Iienholder and the
second priority lienholder by providing the two creditors with the
i ndubi t abl e equi valent of their clainms, the property itself, was

cl ear. Anderson did not object to the abandonnent, and the
abandonnment was approved. The debtor's plan, therefore, does not
propose to discrimnate wunfairly against Anderson and other
simlarly situated creditors as none of the other creditors hol ding
second priority liens on the debtor's property had |liens on property
with a judicially determ ned value sufficient to satisfy the clains
of both the first priority lienholders and the second priority

I i enhol ders. Those <creditors wth junior liens on property
determned to be of insufficient value to satisfy their clains, did
not receive the indubitable equivalent of their claimby the
abandonnment of their collateral. Only the collateral of Anderson
had a value sufficient to satisfy the claimof both the first
priority |ienholder and the second priority |ienholder. Anderson
failed to protect his interest in that collateral or surrender his

security interest in the collateral to the estate for the benefit



of the unsecured creditors, and if allowed to participate as an
unsecured creditor under the plan or to |look to other collateral to
satisfy his claim Anderson's inaction would result in a substanti al

| oss of equity to the estate. Basic principles of equity mandate

t hat the unsecured creditors and the estate not bear the burden of
the I oss of equity caused by Anderson's inaction or failure to
protect this interest in his collateral, parcel 2-B and adj acent
acr eage.

In each instance in which the first |ienholder was granted
relief fromstay, only that first |ienhol der obtained such relief.
Each notion for relief by a first |ienholder included an allegation
that the debtor |acked any equity in the property, and the order
granting such relief constituted a finding that the debtor |acked
any equity in those properties. No reference to the clains of
junior |ienholders was made in any of those notions or orders, and
the notions and orders could not reasonably be construed to infer
that the clains of those junior |ienholders were being included.
Only the first priority lienholder was granted relief fromthe
automatic stay to foreclose its interest in the collateral. The
second priority |lienholders were not included in the notions for
relief or the orders granting them Additionally, California
Federal has an all owed unsecured deficiency claimof Sixty Thousand

and No/ 100 (%$60,000.00) Dollars, which constitutes a judicial



determ nation that its collateral was of insufficient value to
satisfy its claimw thout any reference to junior |ienhol ders.

Al t hough Anderson woul d have had to satisfy the debt due
First Union in order to protect his second priority security

interest in the property, the plan does not discrimnate unfairly

against him Ander son coul d have waived his second priority
security interest in all of his collateral securing his claimprior
to the entry of the order approving the abandonnment of Parcel 2-B
and adj acent acreage and participated as an unsecured creditor from
t he begi nning of the debtor's reorganization efforts to the ful
extent of his pre-petition claim’ Anderson rejected that
opportunity, but instead chose to remain in the case as a secured
creditor. In July, 1988, First Union noved for relief fromstay to
foreclose on the collateral in which Anderson held a second priority
security interest. Anderson appeared at that hearing in support of
First Union's notion for relief fromstay requesting that he and

First Union be pernitted to foreclose on the collateral.® Anderson

"The debtor's counsel nmaintained in his brief to the court
that at | east one of the creditors formerly holding a claim
secured by a third priority security interest in the debtor's
beach house had wai ved his secured status and was participating
as an unsecured creditor. The debtor's counsel also noted that
all creditors were given that option. No evidence or argunent to
controvert that position has been offered.

8The court denied this notion for relief filed by First
Uni on because of the debtor's equity in the property. First
Union filed an appeal of that order, but subsequently disni ssed



did not object to the abandonnent of the collateral by the debtor
or to the subsequent relief fromstay which permtted First Union
to foreclose on the property. The abandonnment of property

deternm ned to have value in excess of One MIIlion and No/ 100

($1, 000, 000.00) Dollars to satisfy the claimof First Union of only
Si x Hundred Thousand and No/ 100 ($600, 000.00) Dol lars could not have
been approved by the court under the provisions of 11 U S. C 8554.
The intention to satisfy the claimof First Union and of Anderson
was clear from the abandonnent. Anderson wll receive the
i ndubi t abl e equi valent of his claimat the tinme of confirmation by
t he abandonnment and is receiving fair and equitable treatnment under
the plan. The plan does not unfairly discrimnate agai nst Anderson.
The debtor's plan proposes to pay all unsecured creditors
in full within five (5) years after the effective date of the plan
and if such paynent is not made within that tinme, the debtor
proposes to transfer his interests in Georgetown Associates
partnership to co-trustees in satisfaction of any renaining
unsecured clains, wth the debtor to remain as the residuary
beneficiary. The debtor's total unsecured debt is One MIlion Seven
Hundred Ninety Thousand One Hundred Fifty-Eight and 11/100
(%1, 790, 158. 11) Dol lars. The debtor's interest in the Georgetown

t he appeal .



Associ ates partnership was valued by the court at the tine of the
approval of the debtor's disclosure statenent at Two MIlion Two
Hundred Forty-One Thousand Six Hundred N nety-One and 90/100
(%2, 241,691.90) Dol lars, nore than sufficient to satisfy the clains
of the unsecured creditors.

The debtor's plan, however, proposes to allow al

partnership creditors of the debtor to participate as unsecured

creditors under the debtor's plan if the partnership assets and

ot her responsible partners do not satisfy the clainms of these
creditors. Anderson contends that because many of the partnership
creditors will be participating in the debtor's plan as an unsecured
creditor, the debtor's interest in the Georgetown Associates
partnership will be insufficient to pay all of the unsecured clains
in full. The plan, therefore, according to Anderson, does not
comply with the provisions of 11 U S.C. 81129(b)(2)(B) since the
debtor plans to retain his equity interest in the partnerships and

all property not assigned for the satisfaction of debt.° Anderson

°11 U.S. C. 81129(b) (2) (B) provides:

(B) Wth respect to a class
of unsecured cl ai ns

(i) the plan
provi des t hat
each hol der of
cl ai m of such

cl ass receive or
retain on



mai ntai ns that the partnership creditors will seek an additiona

Ei ght Hundred Thirteen Thousand Forty-Five and 21/ 100 ($813, 045. 21)
Dol lars fromthe trust established for the benefit of the unsecured
creditors, which when added to the unsecured clains total Two
MIlion Six Hundred Three Thousand Two Hundred Three and 32/100

($2, 603, 203.32) Dol lars, an anpbunt in excess of the value of the

debtor's interest in the Georgetown Associ ates partnership.' The
unsecured creditors, however, have accepted the plan. Anderson's

claimw !l be fully satisfied at confirmation by the abandonnent of

account of such
cl ai m property
of a value, as
of the effective
date of the

pl an, equal to

t he al |l owed
amount of such
claim or

(ii) the hol der
of any claimor
interest that is
junior to the

cl ains of such
class will not
receive or
retain under the
pl an on account
of such junior
cl ai mor

i nterest any

property.

Ander son derived the anpbunt expected to be sought by the
partnership creditors fromthe estinated deficiencies in
partnership assets set forth in the debtor's disclosure
st at enent .



his collateral by the debtor. The absolute priority rule set out
in section 1129(b)(2)(B) does not apply to this case. "[T]he
application of the so-called 'absolute priority rule' applies only
in cases when a class of unsecured clains or equity interests is

i npai red and does not accept the plan.” 5 Collier on Bankruptcy

8§1129.03(e) (L. King 15th ed. 1989). The unsecured creditor class
has accepted the pl an.

Under the debtor's plan as proposed, Aneribank has agreed
to extend to the debtor an additional Thirty-Si x Thousand and No/ 100
($36,000.00) Dollars in credit which will be added to the secured
claim of Aneribank. Anderson contends that this additional
extension of credit violates the provision of the Bankruptcy Code
whi ch prohibits the extension of credit secured by a senior lien on
property of the estate that is already subject to a lien unless the
hol ders of the other liens are adequately protected. See 11 U S.C
8364(d) (1). Aneribank, as part of its collateral securing its claim
agai nst the debtor, holds a first priority security interest in the

debtor's one-half (1/2) interest in the WIld Horn tract. Anderson

hol ds a second priority security interest in the debtor's interest
inthe WIld Horn tract. However, as Anderson's claimw !l be fully
satisfied, upon confirmation the Wld Horn tract will have no liens
against it other than that of Ameri bank.

The debtor's plan of reorgani zation conplies with the



criteria of <confirmation set forth in 11 U S C  81129(b).
Anderson's claimmay be deened fully satisfied by the abandonnent of
the collateral, and it is therefore ORDERED that the objection to

confirmation filed by M C. Anderson is overrul ed.

JOHN S. DALI S
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Georgia
this 31st day of My, 1990.



