
MEMORANDUM AND ORDER ON MOTION FOR SUMMARY JUDGMENT

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
S avannah D ivis ion

In the matter of: )
) Adversary Proceeding

LAURA M. BUTLER )
(Chapter 13 Case 96-40658) ) Number 96-4041

)
Debtor )

)
)
)

LAURA M. BUTLER )
)

Plaintiff )
)
)

v. )
)

THE UNITED STATES OF AMERICA )
AND THE UNITED STATES )
DEPARTMENT OF EDUCATION )

)
Defendant )

MEMORANDUM AND ORDER ON MOTION FOR SUMMARY JUDGMENT

Plaintiff, Laura M. Bu tler (hereinafter "Plaintiff"), brings this adversary

proceeding against the U nited States o f America , et al. (hereinafter "Defendant") to recover

an alleged preferential transfer pursuant to Section 547.  Plaintiff also claims that Defendant
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wilfully violated the automatic stay and requests attorney's fees and other a ppropriate  relief

under Section 36 2.  Defend ant contends that its actions were pe rmissible pursuant to  Section

553 and now has moved for summary judgment regarding the merits of the underlying

adversary pursuant to Bankruptcy Rule 7056.  Because Defendant's motion arises in a

proceeding to recover a preferential transfer, the matters involved herein con stitute a core

proceeding over w hich this  Court h as jurisd iction.  See 28 U.S.C. § 157(b)(2)(F).  After

considering the evidence submitted, as well as the applicable authorities, I make the

following Findings of Fact and Conclusions of Law pursuant to Bankruptcy Rule 7052.

FINDINGS OF FACT 

The following facts are not in dispute.  Plaintiff, Laura M. Butler, executed

promissory notes to secure a Guaranteed Student Loan ("GSL") (currently termed a "Federal

Family Education Loan Program" loan), authorized by Title IV, Part B of the Higher

Education Act of 1965, as amended (20 U.S.C § 1070 et seq.), totaling $2,625.00 from

Florida Federal Savings and Loan ("FFSL").  The GS L was guaranteed  by the Higher

Education Assistance Foundation ("H EAF").

The terms of the promissory notes executed by Plaintiff required repayment

beginning six months a fter she cease d to carry at least one-half of the normal full-time

academic  workload at an eligible  institution.  On or before May 31, 1989, Plaintiff ceased
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carrying at least one-half the normal full-time academic workload.  On April 4, 1991,

Plaintiff defaulted on her repayment obligations.  On or about December 31, 1991, FFSL

assigned all rights and title to the loan to HEAF.

Under a contract for reinsurance between HEAF and the Department of

Education (hereinafter "E ducation), Education agreed to reimburse HEAF for its losses in

making payments  to lende rs in the event of  default, d eath, or d isability.  See 20 U.S .C. §

1078(c).  On July 26, 1993, Education received assignment of the GSL pursuant to its right

to take assignment of a  defaulted GSL of which it pays reinsurance  claims.  See 20 U.S.C.

§ 1078(c)(8).

Since the assignment of the GSL, Plaintiff has failed to make any voluntary

paym ents to satisfy her loan obligations.  Thus, on M arch 11, 19 96, Education, in

cooperation with the IR S, setoff Pla intiff's 1995 tax refund in the amount of $2,443.00,

pursuant to Section 2653 of the Deficit Reduction Act of 1984, now codified at 31 U.S.C.

Section 3720A  and 26 U.S.C . Section 6402(d).

Following the offset of Plaintiff's tax refund, Plaintiff filed a petition under

Chapter 13 of the Bankruptcy Code on March 13, 1996.  On or about March 15, 1996,

Plaintiff filed this complaint against the United States Department of Education (Education)



4

and Internal Revenue Service (IRS) seeking return of her 1995 tax refund under 11 U.S.C.

Section 547.

Defendant, United S tates, contend s that its actions w ere permissib le

pursuant to the setoff provisions of 11 U.S.C. Section 553.  In the alternative, Defendant

asserts that its actions may not be avoided pursuant to 11 U.S.C. Section 547 because it

possessed an unavoidable statutory lien pursuant to 11 U.S.C. Section 64 02(d).  De fendant,

therefo re, moves this Court for summary judgmen t pursua nt to Bankrup tcy Rule 7056.    

CONCLUSIONS OF LAW

In accordance with F ederal Ru le of Civil Pro cedure (ap plicable to

bankruptcy under Fed.R.Bankr.P. 7056), this Court w ill grant summary judgment only if

"there is no genuine issue as to  any material fact an d . . . the moving  party is entitled to

judgment as a matter of law."  Fed.R.Civ.P. 56(c).  A  fact is material if it might affect the

outcome of a proceeding under the gove rning su bstantive law.  See Anderso n v. Liberty

Lobby,  Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986).  The moving

party has the  burden  of estab lishing th e right o f summa ry judgment, See Clark v. Coats &

Clark, Inc., 929 F.2d 604, 608 (11th  Cir.1991) ; See Clark v. Union Mut. Life Ins. Co., 692

F.2d 1370, 1372 (11th Cir.1982), and the court will read the opposing party's pleadings

liberally.  See Anderson, 477 U.S. at 249, 106 S.Ct. at 2510-11.
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In determining  whether  there is a genuine issue of material fact, the Court

must view the evidence in the light m ost favo rable to the party op posing  the motion.  See

Addickes v. S.H. Kress & Co., 398 U .S. 144, 157, 90 S.Ct. 1598, 1608, 26 L.Ed.2d 142

(1970); See Rosen v . Biscayne Ya cht and Country Club, Inc., 766 F.2d 482, 484 (11

Cir.1985).  Once a motion is supported by a prima facie showing  that the mov ing party is

entitled to judgment as a matter of law, the party opposing the motion must go beyond the

pleadings and demonstrate that there is a material issue of fact which precludes summary

judgment.  See Martin v. Commercial Union Ins. Co., 935 F.2d 235, 238 (11th Cir.1991).

This Court will first decide whether the Defendant has met its burden

pursuant to the setoff requirements of 11 U.S.C. Section 553.  Section 553 preserves a

cred itor's  setoff rights in b ankruptcy that a re available  under other applicab le state or federal

law.  However, Section 553 does not create an independent right to setoff; to utilize Section

553, a creditor first must demonstrate that this right exists under other applicable law.  After

meeting this burden, a creditor must satisfy the add itional requirem ents of Sec tion 553.  O nly

if those requ irements are met will the setoff be permissible.  Here, it is undisputed that the

IRS has the statutory author ity to exercis e a setof f.  See 31 U.S.C. § 3720A(c) and 26 U.S.C.

§ 6402(d); see also Bosarge v. United States Department of Education, 5 F.3d 1414, 1417-

1418 (11th Cir.1993) ("[w]e hold that 26 U.S.C. § 6402(d) and 31 U.S.C. § 3720A establish

'statutory rights of setoff'"); In re Orlinski, 140 B.R. 600, 602 (Bankr.S.D.Ga. 1991)
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(recognizing tax offset authority).  Thus, Defendant must only meet the requirements of 11

U.S.C. Section 553 to prevail on its Motion.

11 U.S.C. Section 553, in pertinent part, provides as follows,

(a) . . . this title does not affect any right of a  creditor to
offset a mutual debt owing by such creditor to the debtor
that arose before the commencement of the case under this
title against a  claim of such creditor against the debtor that
arose before the commencement of the case, except to the
extent th at  . . .

(1) the claim of su ch creditor against the debtor is
disallowed;

(2) such claim was transferred, by an entity other than the
debtor, to such creditor--

(A) after the commencement of the case; or

(B)(i) after 90 days before the date of the filing of
the petition; and

    (ii) while the debtor was insolvent; or

(3) the  deb t ow ed to the debtor by such creditor was
incurred by such creditor--

(A) after 90 days before the filing of the petition

(B) while the debtor was insolvent; and

(C) for the purpose of obtaining a right of setoff
against the debtor.

(b)(1) . . . if a creditor offsets a mutual debt owing to the
debtor against a claim against the debtor on or within 90
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days before the date of the filing of the petition, then the
trustee may recover from such creditor the amount so
offset to the extent that  any insufficiency on the date of
such setoff is less than the insufficiency on the later of--

(A) 90 days before the date of the filing of the
petition; and

(B) the first date du ring the 90 d ays immediately
preceding the date of the filing of the petition on which
there is an  insuff icie ncy.

(2) . . . "insufficiency" means amount, if any, by which a
claim against the debtor exceeds a mutual debt owing  to
the debtor by the holder of such claim.

For the Defendan t to prevail, it must demonstrate that there is no genuine issue as to any

material fact and tha t it is entitled to judgment as a matter o f law.  See Fed.R.Bankr.P.

7056(c).

1.  Whether The Debts Are Mutual

The parties contest this first issu e.  Defend ant, United States, contends that

mutuality exists between a claim arising from a federal agency other than the IRS and a

debtor's  claim to a tax refund.  In suppor t of this position, Defendant cites In re Sound

Emporium, 43 B.R. 1 , 2-3 (Bank r.W.D.T ex. 1984) ( finding that c laim against contractor for

unpaid  federal taxes and a debt owed by the United States Army under a contract are

mutual); U.S. v. Luther, 225 F.2d 495, 498 (10th Cir.1954) (finding that debts to C ommodity

Credit  Corporation and  a claim for an  income tax  refund are  mutual).  To  the contrary,
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Plaintiff asserts that the obligations are not mutual.  Plaintiff contends that the each

government agency is sepa rate and distinct and should be treated as su ch.  Moreov er,

Plaintiff notes that Section 553 setoff should be interpreted narrowly in light of Section 547.

See In re Turner, 59 F.3d 1041, 1045 (10th Cir.1995) (holding that setoff between SBA and

ASCS was impe rmissible); In re Ionosphere Clubs, Inc., 164 B .R. 839 (Bankr.S.D.N.Y.

1994) (holding tha t federal gov ernment un its are to be treated as distinguishable for setoff

purposes); In re Lakeside Community Hosp., Inc., 139 B.R. 886 (Bankr.N.D.Ill. 1992)

(holding that state revenue and education agencies were separate entities for purposes of

setoff); In re Howard , 1988 WL 96197 (Bankr.E.D.Pa.) (holding that no mutua lity exits

between debt owed to Dept of Education and IRS refund obligation).  Although both parties

present persuasive arguments, the language of 31 U.S.C. Section 372 0A(c) clea rly

contemplates permitting seto ff between  government agenc ies and treating the individual

agencies as branches of  one go vernmental un it.  See 31 U.S.C. § 3720A(c) ("[i]f the

Secretary of Treasu ry finds that any such a mount is payable, he shall reduce such refunds

by an amount equal to the amount of such d ebt, pay the amount to such agen cy, and notify

such agency . . . "); see also Bosarge v. United States Department of Education, 5 F.3d at

1419 (holding that 3720A  treats Federal ag encies as if the y were one agency); In re Reed,

179 B.R. 353, 354 (S.D.Ga. 1995) (holding that the government may setoff funds owed by

one agency in order to collect debts owed to other agencies).  In light of the above,

Defendant has satisfied the requirement of mutuality of debts.
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II.  Whether The Debts Arose Pre-Petition

There is no dispute over this requirement.  Clearly, Plaintiff's obligation

arose pre-petition.  Plaintiff enrolled in less than a full academic workload on May 31, 1989

and commenced debt payments shortly thereafter.  Plaintiff defaulted on her obligation on

April 4, 1991; the debt was assigned to Education on July 26, 1993.  In regard to the 1995

tax refund owed by the IRS, that obligation arose on one of three possible dates: December

31, 1995, the date Plaintiff filed her tax refund , or the date on w hich the IR S formally

acknowledged pursuant to 26 U.S.C. Section 6407 that the taxpayer is owed a refund.

Although there may be some debate as to which o ne of these d ates constitute s the actual date

on which a tax obligation accrues, there is no dispute that all three of these dates occurred

pre-petition.

III.  553(a) Limitations

Section 553(a) contains three limitations to a creditor's right to setoff .  First,

under Section 553(a)(1),  an existing right to setoff may not be exercised to the extent that

the claim is disa llowed.  A s far as this Co urt is aware, this provision is inapplicable to the

current matter.  Plaintiff defaulted on her loan obligation and the Department of Education

has a right to collect its loan in the full amount.  Second, Section 553(a)(2) denies a creditor

the right to setoff w hen the claim  was transfe rred by an entity other than the deb tor to a

creditor after the debtor filed for relief under the Code or within the 90 days prior to filing.



1  This amount represents the amount which the P laintiff ow ed to th e De partm ent of E duca tion.  N ote, in

other proceedings, the contention has been raised  that be fore an  insuffic iency a rises the re mu st be d ebts an d cred its

running in both  directio ns; ho wev er, the m ajority o f case la w reje cts that a ssertion .  See, e.g. M atter of La wn dale

Steel Co., 155  B.R . 990 , 995  (Ban kr.N .D.Ill. 19 93); Hankerson v. United States Department of Education,  133  B .R .

711 (Ban kr.E.D .Pa. 1 991 ), rev'd on other grounds; In re Schmidt, 26 B .R. 89  (Ban kr.D .Min n. 19 82); In re Keystone
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Here, there is no evidence of a transfer o f this deb t to the  gov ernmen t during the ninety days

prior to filing.  Defendant has held this obligation for at least three years and has not

assumed the debts of other creditors.  Defendant has satisfied its burden pursuant to Section

553(a)(2).  Finally, Section 553(a)(3) limits the right to setoff when a debt owed to the

debtor was incu rred by a creditor w ithin ninety days prior to the filing of the petition for the

purpose of exercising  a right to setoff.  T his limitation is not ap plicable because the debt that

the IRS owes although created within ninety days of filing was not incurred for the purposes

of obtaining a right to setoff.  Therefore, Defendant has met a ll three requirements of 553 (a).

IV.  Section 553(b)

Section 553(b) contains the fina l limitation on a creditor's right to setoff.

This limitation, commonly referred to as the "Improvement in Position Test," expressly

prevents  any creditor from improving its position within the ninety days prior to ba nkruptcy.

Essent ially, Section 553(b) limits the exercise of pre-petition setoff.  It examines the amount

owed to a creditor ninety days prior to bankruptcy and on the  date of filing; any difference

in the insufficiencies on the two d ates amounts to a preferenc e and an impermissible setoff.

Here, ninety days prior to the filing of the petition, on or about December 13, 1995, the

amount of the insufficiency was $2,625.00.1  On  the date of filin g, the a mo unt of the



Foods, 145  B.R . 502 , 507  (Ban kr.W .D.P a. 199 2). 

2  See Government's Memorandum of Law , p. 9-11 ("no further security was demanded  by the government

... case law is clear that the principles applicable to offsets in commercial settings (in which the creditor has the

discretion to require additional security from the debtor) do not apply to offsets by the United States .. .  [t]he United

States  cann ot ob tain ad ditiona l secur ity for stud ent loa ns by r equir ing d ebtor s to ov erpay  their tax es"). 
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insufficiency, after the $2,443.00 offset on March 11, 1995, amo unted to  $182 ($2,625.00

- $2,443.00).  Thus, Defendant, United States improved its position within the ninety days

prior to  filing by  the am oun t of the tax -refund setoff.

W ithin its brief, D efend ant as serts  that the  purp ose o f this pr ovisio n is to

prevent commercial creditors, primarily banks, from securing a better position for

themselves by demanding additional collateral during the period immediately before the

bankruptcy.  See Matter of Moses, 91 B.R. 994, 997 (Bankr.M .D.Fla. 19 88).  Imp licit

with in this statement and throughout the Defendant's brief is the contention that because

no further sums were demanded by the IRS this provision is inapplicable and that pursuant

to 11 U.S.C. Section 553(b)(2) no insufficiency existed.2  However, the test is an objective

one.  It only requires a court to determine whether the amount of the any insufficiency

ninety day s befo re the  filing h as de creas ed b y the  date o f filing.  It d oes n ot req uire a

Court  to co nsid er the inte nt of  the p arties  or th eir ab ility to  dem and  pay ment.  More over,

considering the purpose of this statute, Congress enacted Section 553(b) to prevent

creditors from imp roving their position and forcing an individual into bankruptcy.

Clearly, Plaintiff, who filed for bankruptcy only two days after the IRS setoff her tax



3  As no ted in the D efendan t's brief, the obligation accrued on o ne of three dates.  At this point in time, the

majo rity of case law seems to hold that a tax refund accrues to an individ ual on  the last d ay of th e taxa ble yea r.  See

In re Thorvund-Statland, 158  B.R . 837  (Ban kr.D .Idaho  199 3); but see Hankerson v.  U.S. Department of Education,

133 B.R . at 717 , rev'd on other grounds; In re Glenn, 1996 WL  387 656  (Ban kr.E.D .Pa.).  B ecau se all thre e pos sible

dates fall within the 90-day preference period, for purp oses o f this  discu ssion o nly, this C ourt w ill adop t the m ajority

positio n.   
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refun d, w as forced in to bankru ptcy  by th is final act.

Defendant contends that the ca se law  also supp orts th is mo dified  analy sis

and cites Lee v. Schweiker, 739 F.2d 877 (3rd Cir.1984).  In Lee, the Third C ircuit Court

of Appeals held that Social Security benefits actually accrued before the ninety-day period

even thou gh th ey w ere not payab le un til som etime  durin g the  prefe rence per iod.  Thus,

the Court determined that because the obligation of the Social Security Administration

accrued outs ide of the preference period the insufficiency between the parties was

unchanged during the ninety days prior  to filing and, th erefo re, the s etoff w as pe rmiss ible

under Sec tion  553 .  In this instance, Defendant acknowledges within its brief that the tax

refund claim accrued on one of three possible dates, the earliest of which being December

31, 199 5.  See Governmen t's Memorandum of Law , p. 7.  Be cause  Plaintiff filed for

bankruptcy on M arch  13, 1 995 , all three  dates  are w ithin the preference period and,

therefore, the obligation accrued and the insuf ficienc y co rresp ond ingly  decreased  with in

ninety days of the bankruptcy filing.3

In further support of its position, Defendant also cites Ma tter of Moses,



4  Similarly, this Court also agrees with the outcome of In re S tall, 125 B .R. 754 (S .D.Oh io 1991 ), where

the income tax obligation accrued outsid e of the  Sectio n 55 3(b) n inety-da y prefe rence  period . 

13

91 B.R. at 997-98, although under those facts, this Court would also find Section 553(b)

inapplicable.  In Moses, similar to the present case, the debtor owed the Department of

Education and  the IRS  seto ff De btor 's tax  refund.  The ord er of events were as follows:

on Decem ber 3 1, 19 85, D ebto r's tax refund accrued; on S eptem ber 1, 1 986 , the IRS  setoff

the tax refund; on October 27, 1986, Debtor filed for bankruptcy.  Again, Section 553(b)

requires a Court to view the am oun t of the  insuf ficienc y on  the date of filing  and  nine ty

days prior to the petition.  Because that Debtor's tax refund accrued outside of the ninety-

day period, the insufficiency remained unchanged during the preference period when the

IRS prop erly exerc ised its r ight to setoff.  Again, Section 553(b) prohibits the setoff of

obligations wh ich ac crue  durin g the  nine ty days p rior to  the filin g of  the p etition .  Since,

in the present case, the tax refund accrued during the ninety-day period before filing, any

attempt to exercise a setoff is impermissible.4  The end result is that the Court  must deny

Defend ant's M otion  for Sum mary Judgm ent.

In the alternative, Defendant also asserts that the relevant offset

provisions, 31 U.S.C. Section 3720A and 26 U .S.C. Section 6202(d), create an

una void able  statu tory  lien.  This Court has reviewed the language of both provisions and

is unpersuaded by this contention.  The statutes provide the manner in which an agency

shall  exercise a setoff and is silent regarding statutory liens.  Without an express provision
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granting a lien in favor of the Defendant, this Court is not inclined to imply such a lien.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law , IT IS

THE ORDER OF THIS COURT that the Motion for Sum mary Judgm ent o f Defend ant,

The United States of America and the United States Department of Education,, is hereby

DENIED.

The Cle rk sh all set th is cas e for  trial as  soo n as  pos sible . 

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avan nah , Geo rgia

This         day of August, 1996.


