
MEMO RANDUM  AND ORDE R ON MO TION TO DISMISS

In the U nited States Bankruptcy C ourt
for the

S outhern D istr ict of G eorg ia
S avannah D ivis ion

In the matter of: )
) Chapter 13 Case

JOYCE MARIE GRIGGS )
) Number 92-41054

Debtor )
)
)
)

OLD S TONE  CRED IT )
CORP ORAT ION OF  GEOR GIA )

)
Movant )

)
)
)

v. )
)

JOYCE MARIE GRIGGS )
)

Respondent )

MEMO RANDUM  AND ORDE R ON MO TION TO DISMISS

On July 28, 1992, a hearing w as held on  the Mo tion to Dismiss filed by Old

Stone Credit Corporation of Georgia ("Old Stone").  Pursuant to the evidence adduced at the

hearing and the docum entation  submitted by the pa rties, I make the following Findings of

Fact and Conclusions of Law.
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FINDINGS OF FACT

Debtor's first Chapter 13 case, number 91-41773, was filed on September

6, 1991.  On Fe bruary 20, 1992, Movant, a secured creditor with an interest in Debtor's real

property, filed a "Motion for R elief from Stay or in the Alternative to Dismiss or C onvert

to Chapter 7."  A hearing was held on the Motion on March 26, 1992.  At the March hearing,

Debtor tendered two payments to Movant and announced the voluntary dismissal of her

Chapter 13 case.

Debtor filed her second Chapter 13 petition on May 26, 1992.  Movant

argues that Debtor is ineligible for C hapter 13 pursuan t to Section 109(g)(2).

CONCLUSIONS OF LAW

Movant's position is based on 11 U.S.C. Section 109(g) which provides in

relevant pa rt:

(g)  Notwithstand ing any other provision of th is
section, no individual or family farmer may be a debtor
under this title who has been a debtor in a case pending
under this title at any time in the preceding 180 days if--

(2)  the debtor requested and  obtained the voluntary
dismissal of the case following the filing of a
request for relief from the automatic stay provided
by section 362 of this title.



3

11 U.S.C. §109(g).  Thus a Chapter 13 debtor that voluntarily dismisses a case after a motion

for relief  is filed is barred fro m refiling  for 180  days.  

This Court is aware of the split of authority in interpreting Section

109(g)(2).  Some courts have implied a goo d faith standa rd in Section  109(g)(2) to

determine whether Debtor's dismissal of the previous case and refiling was prohibited.

Other courts have re fused to use the good faith standa rd and follow a mechanical 180 day

rule without regard to reasons for the dismissal.  See generally Matter of Milton, 82 B.R. 637

(Bankr. S.D.G a. 1988 ).  See also In re Keziah, 12 C.B.C. 2d 101, 105-06 (Bankr. W.D.N.C.

1985).

I have prev iously ruled that I  would not apply the mechanical 180 day rule

in all cases.  Also, I have not required parties to  show that deb tor acted  in bad faith.  See In

re Murray, No. 486-00325 (Bankr. S.D.Ga. August 21, 1986) (When the motion for relief

from stay in the previou sly pending case was filed but not properly served and  as a result

thereof the debtor had no k nowledge of the pendency of such a motion at the time he

obtained the dismissal of the previous case, then the Congressional purpose to be served by

passage of Section 109 is, in fact, not being served by dismissal of the subsequent case and

the second case co uld proceed).

In Milton , supra, I ruled that w here the parties entered in to a good f aith

settlement of a motion for relief from stay that the debtor's second filing was not barred by
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Section 109.  The purpose of Section 109(g)(2) is to prevent debtor from refiling to stay a

foreclosure, where the creditor had moved  for relief to proceed with the foreclosure in the

first case .  See Matter of Dattoy, 49 B.R. 587 (B ankr. M.D.G a. 1985).

I conclude that Debtor's second Chapter 13 case should be dismissed.

Although Debtor m ay have tende red some p ayment at the M arch hearin g, there was no

complete  cure or settlement as in Milton .  Nor was there lack of knowledge of the pendency

of the motion in  the first case as in  Murray.  Movant seeks to foreclose on the same prop erty

which was the subject of its motion fo r relief filed in the first case.  M ovant, a secured

creditor attempting to foreclose, has been prejudiced by Debtor's refiling.  This case presents

precisely the type of fact pa ttern which  Congress addressed in its passag e of Section

109(g)(2) and this Court is bound by that provision.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law IT IS

THE ORD ER OF THIS CO URT that Debtor's Chapter 13 case be dismissed.

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge



5

Dated at S avannah , Georgia

This         day of August, 1992.


