
ORDER ON MOTION FOR REHEARING AND ADDITION OF AN INDISPENSABLE
PARTY

In the United States Bankruptcy Court
for the

Southern D istrict of G eorgia
Savannah D ivision

In the m atter of: )
) Adversary Proceeding

SUZANNE HUTCHINSON )
(Chapter 7 Case 90-41382) ) Num ber 90-4175

)
Debtor )

)
)
)

ROBERT L. COLEY, )
UNITED STATES TRUSTEE )
REGION 21 )

)
Plaintiff )

)
)
)

v. )
)

JACK C. FARMER )
d/b/a  Am erican  Do cum ents )

)
Defendant )

ORDER ON MOTION FOR REHEARING AND
ADDITION OF AN INDISPENSABLE PARTY

The above Motion w as filed March 29, 1991.  After careful consideration

of the au thoritie s cited  the co nten tions s et forth  will be dealt with in the order presented.
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1)  Defend ant m ove s for th e add ition o f the A ttorne y G eneral of the

United States as an indispensable party pursuant to F.R.C.P. 19.  However, Defendant

merely paraphra ses the lang uag e of R ule 19 in su ppo rt of his  mo tion .  It is not shown how

this Cou rt's dete rmin ation  of the  prop riety of Defend ant's activities u nde rtaken on  beh alf

of deb tors in  any way implicates the need for joinder.  Indeed complete relief can and has

been rend ered  as be twee n the  imm ediate  parties to this action and the person p ropo sed to

be added neither asks to be joined herein, nor claims an interest in the outcome w hich

wo uld be impaired by his exclusion nor is there any threat of multiple or inconsistent

obligations being imposed u pon  the A ttorne y G eneral as a r esult o f his non-party status

in this action.  Finally, Defendant failed to move for joinder prior to a final rulin g in th is

matte r.  As a result, joinder is neither mandated by Rule 19 nor is Defendant's motion

timely.  It is therefore denied.

2)  Defend ant as serts a la ck o f due  proc ess in  wh at he a lleges is an

adjudication of cr imin ality in  this C our t's Order dated March 15, 1991.  In his argument

in support o f this as sertion  Defend ant cite s a nu mb er of c ons titutional dec isions

establishing the due process to which an accu sed  crim inal is  entitle d.  This Court does not

dispu te the holdings of those cases.  However, Defendant has totally misapprehended the

app licability  of those  case s to m y pr ior o rder .  The w ithin  actio n is p urely civ il.  My prior

Order made no criminal adjudication.  I did conclude as part of this civil matter that

Defendant had engaged in the unauthorized practice of law and enjoined him from doing

so.  That finding, ho wever, w as made b ased on a p reponde rance of the evide nce standard

in a civil m atter an d ha s no  bear ing u pon  wh ether  he is g uilty b eyo nd a  reaso nab le doubt
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of any criminal act.  Moreover, the injunction against engaging further in unauthorized

practice, if any thing , is in D efend ant's in terest sin ce, if ob eyed , it would insur e that h e will

not commit a crime in the future.  For the foregoing reasons, the cases cited by Defendant

do not apply  in this m atter an d no  sufficie nt groun ds fo r granting the motion are stated.

A final note - perh aps n o m ore e loqu ent ca se for  state regulation of those

who handle legal matters for others could be stated than Defendant's wholly frivolous

argument on this point.  His utter inability to distinguish the most fundamental of legal

concepts, i.e., the nature  of civ il as op posed to  criminal proceedings, speaks volumes on

the sub ject of h ow  dan gero us it w ould  be to  entru st the fin ancia l future  of de btors  in this

Court  to his pitifully non-existent expertise in the esoterica of bankruptcy law and

procedures.  Mr. Farmer stated at trial that his only desire is to help others.  If that be the

case let him go volunteer at a homeless shelter, a soup kitchen or a hospital - however, he

should not be permitted to assist debtors in legal matters any more than he should be

permitted to perform brain surgery.

3)  This ground is w ithout m erit.  Plaintiff prayed generally for such other

and further relief as the Court ma y deem  proper.   Mo reov er, in his opening statement and

closing argument, learned counsel for the United States Trustee, Jack H. Usher, urged that

injunctive relief sh ould  be g ranted.  Ev idence intro duc ed at tria l clearly  established that

the grounds for an injunction existed.  Clearly under Bankruptcy Rule 7015(b) the issue

of injunctive relief was tried by the express or imp lied co nsen t of the  parties  even  if not
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explicitly set forth in written pleadings.

4)  Defendant alleges a denial of equal protection.  However, to the extent

that Defendant may legitimately engage in activities in which attorneys in this Cou rt

engage, there is absolutely no evidence that Defendant was treated any differently.  To the

extent that Defendant is asserting that the C ons titution  gua rantees eq ual p rotec tion to  him,

an unqualified, uneducated, unlicensed individual, to engage in the same activities as a

licensed attorney, I find such an assertion to be absurd.  Defendant has not cited any

authority  in support of his position.  Fundamentally the equal protection clause guarantees

equal treatment by the law to persons similarly situated.  It is not a denial of equal

protection to imprison a felon and allow law abiding citizens to remain free.  The law may

draw distinc tions b etwe en p ersons not sim ilarly situ ated.  S imilarly  the law may

legitim ately  distinguish between con duc t wh ich is  perm issible b y licen sed p rofes siona ls

and unlicense d pe rson s in the ir dealings w ith the p ublic .  Ag ain, D efend ant's fa ilure to

comprehend the most fundamental of legal concepts is clear, as is the danger he poses to

gullible, financially s trapp ed m emb ers o f the public  wh o respon d to h is advertising.

Defendant also argues that Rule 9009 allows modification of the official forms and that

I erred in ruling that he mu st rev eal th e sums p aid b y de btor s he  assis ts.  Ho wever, R ule

9009 exp licitly req uires th at any  altered  form  mu st sub stantia lly comp ly with the official

form.  It is clear that Defendant's altered form does not substantially comply as set forth

on pages three and four of my  orig inal O rder  and  that th e ob viou s pu rpo se o f De fend ant's

alteration was to conceal the fact that he was assisting debtors and being paid a fee for

doing so.
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5)  De fend ant a llege s the  Order i s am bigu ous  and  con trad ictory.  I  have

carefu lly re-read the Order and Defend ant's a rgum ent on this p oint and fin d the  Ord er to

be clear and con sistent.  I  can o nly conc lude  that D efend ant does n ot un ders tand  it because

he does not wish  to understand it, or to ab ide by it.  Defend ant co mes  perilo usly c lose to

risking the imposition of sanc tions u nde r Ban krup tcy R ule 9011  in asserting  this argument

(and perh aps others).

6)  Defendant asserts that the Order is arbitrary in setting $25.00 as the

reaso nab le value of stenographic services.  To the contrary, I ruled that Defendant must

return the entire fee collected in this case both  beca use it w as un reaso nab le and because

Defendant concealed the amount and the recipient of the fee and because no application

pursuant to Ba nkru ptcy  Rule  201 6 w as filed .  The  Ord er do es, in additio n, permit

Defendant the sum o f $25.00 for "b onafide typing  services" as set forth in the Ord er -

without a sep arate a pplication .  This  amo unt w as set,  based in part on testimony in other

cases wh ich reveale d that the time required to generate a set of bankruptcy forms by

computer was app roxim ately o ne-h alf to one h our.  I  hav e therefore  determin ed th at a

permissible  fee of $25.00 may be charged, without the formality of a Rule 2016

application, unless an app licant desires a larger fee, in which case Rule 2016 must be

com plied  with  and  a hea ring w ill be se t.

7)  Defendant argues that the Order was arbitrary in finding that he

attempted to conceal the  amo unts p aid by de btors .  As s et forth  in the  Ord er and in

Paragraph Four of this Order, De fend ant alte red th e officia l form s so th at his id entity
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wo uld not be revealed, as required by law.  I s tand  on th ose fin ding s as fu lly sup porte d in

the record and as evidence that Defendant did attempt to conceal his inv olvemen t in this

case.

8) It is qu ite possible th at the Defend ant has raise d at lea st a co lorab le

argument on this point.  Although I do not find support for the allegation that this Court

has adjudicated the Defendant's acts criminal inasmuch as criminal law is outside the

jurisdiction of this Court, the Constitutional guaranty against self-incrimination must be

accorded a liberal construction in favor of the righ t it is inte nde d to s ecu re.  Hoffman v.

United States, 341  U.S . 479 , 71 S .Ct. 814, 95 L.Ed. 1118 (1951).  The Constitutional

prote ction aga inst self-incrim inatio n ap plies  in civ il pro ceed ings  as w ell.  McCarthy v.

Arnds tein, 266 U.S. 34, 45 S.Ct. 16, 69 L.Ed. 158 (1924).  Although 11 U.S.C. Section

344 doe s pro vide  the m eans  to grant immunity from subsequent prosecution for persons

required to pro vide  inform ation  und er Title  11, I w ill not g rant im mu nity a t this tim e but

rather will dele te that po rtion of my M arch 15, 1991, Order requiring disclosure of the

names and addresses of all parties (including persons, corporations, partnerships and other

entities) with  wh om  Defend ant has or in tends to pr ovid e any  serv ices re lating to

bankruptcy matters in this District.  The United States Trustee is, how ever, authorized to

take whatever steps he deems appropriate to deal with parties for whom D efendant has

performed bankruptcy related services as such information is obtained from other sources.

In the event the United States Trustee deems it necessary to bring an appropriate motion

pur suant to  11 U .S.C . Sec tion  344 , I will ente rtain  such at th e appro pria te time. 
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9 through 12)  D efend ant as serts in  these  paragrap hs tha t this Cou rt in its

Order,  or that Georgia law, is limiting free expression and/or deny ing access to the courts.

W ith respect to the free speech cases, Defendant has either failed to read

the brief p repa red fo r him  by o thers, o r has  failed to read and comprehend the cases he

cites, none of which stand for the proposition he asserts.  The speech or expression

Defendant seeks protection of is his alleged right to represent others  in legal proceedings.

No case has found such to be constitutionally protected.

Cohen dealt with a party  wearing  a jack et insc ribed  with  vulgar language.

Mosley struck down a law  outlawing p eace ful p icke ting  in pu blic.  Erzo nsn ik dealt w ith

an ord inan ce p roh ibiting the  outd oor  exh ibition of  films  con tainin g nu dity .  Landmark was

a free pres s case.  Cultum upheld the right of licensed realtors who were not licensed

attorneys to complete certain standard ized fo rm agreemen ts in co nne ction  with

transactions they personally handled without compensation but must assuredly did not

uph old a realtor's right to pr actice  law .  Pion eer T itle held that a title company had  in fact

engaged in the unauthorized practice of law when the company, even with the assistance

of its cou nsel, d eterm ined  the leg al suffic iency of certain instruments to accomplish the

wishes of the parties it represented.  The proceedings of the State Bar of California,

Wisconsin, Arizona or Nevada, while interesting in any policy debate over the wisdom of

unauthorized practice of law statute s, hav e no  bear ing o n D efend ant's cons titutional claim .

Brown was an  election c ase. Schaum burg dealt w ith do or-to -doo r solicitations by

charitable organ izatio ns.  Keyishian dealt with an anti-treason statute which impacted
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political exp ress ion.  Chaplinsky originated the "fighting words" doctrine, setting forth an

exception to First Amendment protection for lewd and obscene speech, or "fighting

words" which could reasonably be exp ected  to inc ite an im med iate breach of the peace.

Can twell  concerned freedom of religion and conduct and summarized the distinction:

[t]he First A men dm ent em braces tw o concepts - freedom
to believe and freed om  to act.  T he first is  abso lute but, in
the nature  of things, th e sec ond  cannot b e.  Conduct
remains subject to regulation for the protection of
socie ty.

60 S.C t. at 30 3-0 4 (em pha sis p rov ided ).  Branden burg  reformulated the "clear and present

danger"  test and set forth the standard for reviewing the constitutionality of punishment

for adv ocacy o f un law ful co ndu ct.  Renton concerned the location of adult theatres vis a

vis reside ntial are as an d up held  certain restrictions as reasonable time, place and manner

regulations of sp eech .  Doran dea lt with  the cons titutionality  of nude  dan cing .  Roadan

concerned the warrantless seizure of film being exhibited to the general public as a form

of prio r restr aint.  Schad dealt with a zoning restriction on nude d ancing establishments.

Clark upheld a N ational Park Service regu lation prohibiting cam ping in Lafay ette Park as

a reasona ble tim e, place an d m ann er restrictio n.  Young held  that reasonable time, place

and manner restrictions of protected speech, where those regulations are necess ary to

further sign ifican t gov ernm ent in teres ts, are permitted by the First Amendment.  The

question wh ether  spee ch is  protected o ften tu rns o n the  con tent o f the s peech.  O'Brien

dealt with  spee ch in  the fo rm o f con duc t - that o f burning  draft c ards  in pro test of th e

Vietnam War.  The O'Brien court found that the substantial govern men t interes t in
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assuring the availability of draftees for national defense justified the appropriately narrow

statute  pun ishin g intentio nal d estru ction  of d raft ca rds.  Yick W o was an equal protection

case prohibiting the discriminatory application of a laundry licensing law based upon

racial class ificatio ns.  Button invalidated a ban on solicitation of legal business as applied

to NAA CP activity in financ ing d eseg rega tion  litigatio n.  Dombrowski involved

overbroad langu age d efining subv ersiv e activ ities.  Papachristou invo lved  archaic

classifications of vagrancy held vo id fo r vag uen ess.  Reese concerned an

unc ons titution ally vag ue sta tute p rovid ing p enaltie s for in terference w ith the voting  rights

of min oritie s.  Fin ally, Procunier dealt w ith a C aliforn ia statu te restricting the speech of

priso n inm ates.  

Although adv ertising and other commercial speech is not beyond the

scope of First Amendment protection, New  York  Times v. Sullivan, 376 U .S. 254 (196 4),

speech with  a commercial purpose or setting has been given somewhat different treatment

by the Court than other forms of speech.

In Central Hudson Gas & Electric Corp. v. Public Service Commission,

447 U.S. 557 (1980), the United States Suprem e Co urt anno unc ed a fo ur pa rt test to

determine the constitutionality of regulations of commercial speech:

(1)  the speech must be entitled to constitutional
protection, that is:

(a)  It must concern lawful activity; and
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(b)  It m ust not be false or misleading.

(2)  If the speech is protected, the regulation must serve
a sub stantia l gov ernm ent in terest.

(3)  If it does, then the regulation must directly advance
the asserted substantial government interest; and

(4)  It must be no more extensive than necessary to serve
that inte rest.

The "speech"  the D efend ant in sists is p rotec ted does n ot even m eet the

first element of this test in that it is prohibited by Georgia law.  Moreover, as has been

pointed out in my underlying order, the Defendant's methods are at best misleading.  In

addition, I find that the regula tion o f the p ractice  of law  in this state serves a substantial

government interest in protecting the public from uneducated and  unlicensed practitioners.

I furth er no te that th e regulation s requiring  a licen se to p ractice  law in  this state  direc tly

advance that substantial government interest and are no more extensive than necessary  to

serv e tha t interest.  

After  exhaustive review, Defendan t has failed to cite a single case which

even remotely suggests that an unlicensed person has a First Amend ment right to practice

law.  Nor will this Court create such a right where none has been show n to exist.

Defendant's  arguments that the prior Order of this Court or state law prohibiting the

unauthorized practice of law is afoul of the Constitution are wholly unpersuasive.

For the foregoing reasons the Motion for Rehearing and Addition of an
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Indispensable Party filed by the Defendant is denied.

The Ord er of M arch  15, 1 991 , is mo dified  to de lete that portion of

paragraph three of the Order requiring the Defendant to provide to the United States

Trustee the names and addresses of all parties (including persons, corporations,

partnerships and other entities) with whom he has or intends to provide any service

relating to bankru ptcy matters  in this District.  The United States Trustee, how ever , is still

authorized to contact any such persons about whom it has obtained such information from

other sources and to take wh ateve r app ropr iate m easu res to in form  those  parties  of the ir

rights  with  regard to my ruling on  these matters.  The revised Order therefore reads as

follows:

O R D E R

Inasmuch as I find that Defendant Farmer was engaged in the

unauthorized practice of law in this state in violation of O.C.G.A. Sections 15-19-51 and

15-1 9-56 , and  11 U .S.C. S ection  329 , IT IS  TH E O RD ER  OF  TH IS C OU RT  that:

1) Defendant Farmer and all persons now or hereafter in his employ in any cap acity

and doing business under any name be and hereby are permanently enjoined from

engaging in the unauthorized practice of law, which unauthorized actions include:

providing counseling, advice, and recommendations with respect to any of the
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provisions of the Bankruptcy Code and Rules; preparing either directly or

indirectly, the bankruptcy petition, statement of affairs and schedules; and

preparing any motions or applications of any kind pertaining to bankruptcy.

How ever, Defend ant w ill be pe rmitted to perform a bona fide typing service

provided the typing service performed is strictly limited to typing verbatim of

pleadings or forms prepared by individual debtors, exactly as submitted by the

debtors  to the Defendant.  For any and all such typing services rendered, Defendant

shall  be required to maintain records on file including the original copy submitted

by the debto r for ty ping , in the debtor's handwriting, to evidence strict compliance

with this Orde r.

2) That Defend ant shall, within ten (10) day s from the date o f this Order, rem it to

Debtor, Suzanne Hutchinson, any and all fees collected for services rendered in

connection with her bankruptcy filing - that is, $149.00 or such other amount as

Defendant received from the Debtor.  In view of the fact that said "services" were

unlawful and efforts were made to conceal said  pay men ts from  this C ourt,

Defendant shall not retain any funds collected from this Debtor.  L et judgment

against Defendant for said amount be entered.

3) The United States Trustee is authorized to take whatever steps he deems

app ropr iate to inform parties for whom the Defendant has rendered bankruptcy

related serv ices o f their rig hts w ith regard to the rulings herein and in the March 15,

1991, O rder.
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4) For any bon a fide ty ping  serv ices rende red in  com pliance w ith Pa ragra ph "1" o f this

Order,  Defendant's maximum compensation is limited to the amount of $25.00,

unless a sho win g is m ade to  this C ourt, in  com pliance w ith Ba nkru ptcy  Rule  2016,

that a higher amo unt is ju stified u nde r the c ircumstances for each and every case

in w hich  a higher amo unt is s oug ht.

5) W ith regard to advertising, Defendant is enjoined from advertising in any

misleading fashion which leads a reasonable lay person to believe that he offers the

pub lic legal s ervices, legal adv ice, or le gal assistance regarding bankruptcy.

Defendant is therefore limited to advertising his business activities of providing

secre tarial, notary, and/or typing services.  Defendant may also advertise that he

sells bankruptcy forms and gen eral p rinted  inform ation  with  regard to those fo rms

so long as such information does not constitute legal advice as defined in the March

15, 1991 , Order.

6) Nothing in this O rder s hall be con strued  as lim iting th e  United S tates T ruste e's

authority  to request further sanctions in the event of any violation by Defendant

Farmer,  or others in his e mp loy, d oing  bus iness  und er any na me w ithin this D istrict.

                                                   
Lamar W . Davis, Jr.
United States Bankruptcy Judge
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Dated at S avan nah , Geo rgia

This       day of June, 1991.


