In the United States Bankruptcey Court

for the
Southern MDistrict of Georgia
Brunstick Dibvigion
In the matter of: )
) Chapter 13 Case
WANZA L. BUTLER )
) Number 99-20647
Debtor )

MEMORANDUM AND ORDER

At ahearing held on August 4, 1999, Southeastern Bank moved for classification
of itsclaimor relief from stay inthiscase. Southeastern Bank requeststhat payment of itsclaim plus
post-petition interest on a loan co-signed by the Debtor and Vandell Redmon, a non-party to the
bankruptcy case, be paid by the Trustee prior to or contemporaneously with the secured and priority
clamsthat are allowed in the plan. The Trustee objected, arguing that Southeastern Bank’s claim
should be paid after secured claims and priority claims, but before general unsecured claims. This
Court took the matter under advisement and hasjurisdiction pursuant to 28 U.S.C. § 1334(a) and 28
U.S.C.8157(b)(2)(L). Pursuant to Rule 7052 of the Federal Rulesof Bankruptcy Procedure, | enter

the following Findings of Fact and Conclusions of Law.

In making the determination in this case as to whether the Trustee should be
ordered to pay the unsecured co-debtor claim of Southeastem Bank in advance of payments to
secured creditors and priority claimants, the Court first deems it necessary to revist the threshold
issue in the case, which may be summarized as follows: may a plan in which a debtor proposes to
pay a co-debtor claim in full, including post-petition interest, be confirmed, and conversely, if it
cannot be, or if the debtar’ s plan proposesto pay any less on theclaim than the entirety of principal

and both pre and post-petition interest, must the Court grant relief from the automatic stay toallow



the creditor to seek its remedy for the unpaid portion of the claim against the co-debtor?

| am aware of the decision of my colleague, the Honorable James D. Walker, Jr.,

inthe case of Inre Subrina Y. Alls, 238 B.R. 914 (Bankr. M.D. Ga. 1999), in which Judge Walker

held that a debtor may not pay post-petition interest on a co-debtor unsecured claim, and that even
if interest on the post-petition claimisnot paid, stay relief against the co-debtor will not belifted for

the duration of the case. Because that decision is directly in conflict with a previous decision of

mine, In re Craig B. Campbell, Chapter 13 Case No. 98-21406, dlip op. (Bankr. S.D.Ga. July 6,
1999), | deem it necessary to revisit my holding in Campbell to determine whether the decision
reached therein isincorrect. Having reviewed that Memorandum and Order and having reviewed

the analysisin the Alls decision, | reaffirm my previous holding in the Campbell case.

FINDINGS OF FACT

The Debtor, Wanza L. Butler, filed avoluntary petition under Chapter 13 of the
Bankruptcy Code on June 3, 1999. Debtor took out aloan from Southeastern Bank on April 1, 1999.
(Doc. 20). Vandell Redmon, Sr., anon-party to thiscase, endorsed the Debtor’ sloan to Southeastern
Bank. (Doc. 11). Thisloan contract called for 18 consecutive monthly paymentsinduding interest

of $90.22 (Doc. 20).

In the Chapter 13 plan, Debtor proposesto pay the debt due Southeastern Bank in
full with any post-petition interest due, in order to protect Vandell Redmon, Sr., the co-signor onthe
loan. Southeastern Bank arguesthat it should be paid on thisaccount prior to or contemporaneously
with secured and priority claims. The Chapter 13 Trustee objected, arguing that the unsecured loan

to Southeastern Bank should not be so classified and instead, should be paid after the plan haspaid



secured creditors and priority claims, but before general unsecured claims. Southeastern Bank

objects to the Trudee' s proposed treatment of its clam.

CONCLUSIONS OF LAW

As| stated in the Campbell order, it iswell established that post-petition interest
on an unsecured co-signed note is avalid clam under 11 U.S.C. 8§ 101 of the Bankruptcy Code.

Household Finance Corp. v. Hansberry (InreHansberry), 20 B.R. 870, 872 (Bankr. S.D. Ohio 1982).

Where a debtor has failed to account for post-petition interest in a Chapter 13 repayment plan and
aco-debtor isobligated on the same debt, courts have lifted the automatic stay protecting co-debtors
and allowed creditors to seek relief from the co-debtor party. NORTON’S BANKRUPTCY LAW AND
PRACTICEZ2D, § 118:6, p.118-34 - 118-35 (1993); Inre Bradley, 705 F.2d 1409, 1412 (5" Cir. 1983);
In re Johnson, 12 B.R. 894, 895 (Bankr. Me. 1981) (citing H.R.Rep. No. 95-595 at 122 (1977),
reprinted in 1978 U.S.C.C.A.N. 5787, 6083). These Courtsrely on the Code’ s legidlative history
which provides that a“aeditor is proteced to the full amount of his claim including post-petition
interest, costsand attorney’ sfees, if the contract so provides.” Johnson, 12 B.R. at 895-896; see also
Bradley, 705 F.2d at 1412 (allowing creditor to proceed against co-debtors for payment of legal
interest on judgment where debtor’ s repayment plan did not provide for payment of post-petition

interest).

11 U.S.C. 8§ 502(b) of the Bankruptcy Code disallows payment of unmatured

interestin ordinary bankruptciesand reorganizations. In re Oahu Cabinets 12 B.R. 160, 163 (Bankr.

D. Haw. 1981). However, Section 502 does not serve to negate the substantive rights of creditors.
Hansberry, 20 B.R. 870 at 872; see also 11 U.S.C. § 726(a)(5). While under Section 502(b), the

claim for post-petition interest which the debtor seeksto pay in the plan is subject to disallowance



in most cases, it remans part of the creditor’s “claim.” If thisclaim is nat paid in full, co-debtor

relief is appropriate under 11 U.S.C. § 1301(c)(1).

It appearsthat where my Campbell opinion divergesfromthe Allscaseliesin the
differing view that Judge Walker and | have regarding the clarity of the Code provisions coupled
withthesignificance if any, to accord to thelegislativehistory accompanying the relevant sections.
Thisdiffering view isillustrated by the language from the Alls casewherein Judge Walker held “the
legidative history, not the provisions of the Code, have created thedilemma.” Alls, 238 B.R. at 919.
Ashe stated earlier in hisopinion “thedifficulty in answering this question arisesfrom the fact tha,
asageneral rule, post-petition interest cannot be paid on an unsecured claimin bankruptcy . ... Yet
the legislative history to section 1301 states that the creditor is entitled to full compensation,

including any interest . ... “ Id. at 918.

| hold that there is no ambiguity in the Code provisions that are relevant to this
issue. Reading Code sections101, 502, and 1301 together makesit clear that if acreditor’ sco-debtor
claim, including post-petition interest, isnot paid by a Chapter 13 debtor then the creditor isentitled

to relief from the automatic stay.

11 U.S.C. § 101(5) staes:
“claim” means-
(A) right to payment, whether or not such right is reduced to

judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, legal, equitable, secured, or unsecured;

(Emphasis added). 11 U.S.C. § 101(5). Section 502 states in relevant part:



(@) A claim or interest, proof of which is filed under section
501 of thistitle, is deemed allowed, unless a party in interest,
including a creditor of ageneral partnerin apartnership that is
a debtor in a caseunder chapter 7 of thistitle, objeds.

(b) Except as provided in subsections (€)(2), (f), (g), (h) and (i)
of thissection, if such objection to the claim ismade, the court,
after notice and a hearing, shall determine the amount of such
claim as of the date of thefiling of the petition, and shall allow
such claim . . . except to the extent that—

(2 such claim isfor unmatured interest.

(Emphasis added). 11 U.S.C. § 502(a), (b)(2).

Section 1301 reads in relevant part:

(c) .. .[T]he Court shal grant relief from [the co-debtor stay]
... to the extent tha-

(2) the plan filed by the debtor proposes not to pay such
claim;

(Emphasis added) 11 U.S.C. §1301(c)(2).

Thus, “claim” includesunmatured post-petitioninterest, and “ dlowed clam” does
not. Section 1301 employs the term “claim.” It does not limit its scope to situations where the
“allowed claim” is not being paid in full. Thus, as | construe it, what must be paid to avoid
granting co-debtor stay reliefisthe”claim” as defined in Section 101 which includes unmatured,
post-petition interest, not the lesser, allowable claim which would excludeunmatured interest. If

the protection of Section 1301 islimited to claimsfor principal and pre-petition interest only, then



Section 1301 would simply usetheterm “allowed claim.” Sinceit usesthe broader term “claim,”
however, acreditor isentitled to relief from the automatic stay if its entire claim, including post-

petition interest, is not proposed to be paid by the Chapter 13 debtor.!

Admittedly, others may read the provisions of Sections 101, 502, and 1301 and
deem them not to be clear in requiring payment of the entire claim, including post-petition interest,
in order to prevent stay relief being granted under Section 1301. However, it is surprising that
those courts have not, at the very least, concluded that there is ambiguity in the congressional
intent evidenced by those three sections. Instead, these courts totally ignore the definition of
“claim” in Section 101 in favor of utilization of “allowed claim,” reading in the requirement that

aclaim be “allowed” under Section 502 into the term “claim’ as expressed in 1301.

Therefore, asan alternativerationdefor my holding, | findthat, at thevery least,

if the statutory analysis | have adopted is not vindicated by the plain meaning of the statute, then

1 It is true, as the Alls opinion states and others have, that as a general proposition, unmatured post-
petitioninterest is not paid in a bankruptcy proceeding. However, there areexceptions set forth in the Code. For
example, 11 U.S.C. § 726 (a)(5) states that when a debtor’s Chapter 7 bank ruptcy estate is solvent, post-petition
interest is paid to creditors prior to any money being returned to the debtor. | construe Section 1301 to embody
anoth er exception to the general rule.

Courts have had little difficulty in differentiating between “claim” and “allowed clam” in other areas,
including dischargeability of post-petition interest on studentloans, post-petition intereston tax claims, andin the
context of attorney’sfees. For example, in discussing the collectionof post-petition interest on studentloans, the
Bankruptcy Appellate Panel for the 9" Circuit stated that because Congress specifically chose to use the term
“allowed claims” in specific Code provisions, by not using that term in 1328 (8 (2) it did notintend to restrictthe
exceptions to discharge to “allowed claims.” Great Lakes Higher Education Corp. v. Pardee218 B.R. 916, 921-
922 (B.A.P. 9" Cir. 1998). Similarly, courts examining §506(b), which allows interest on secured claims, in
conjunction with Section 502, hav e concluded that it is necessary to examine 11 U.S.C. 88 101(5) and 502(b) to
determine whether a claim may be allowable as an unsecured claim, eventually finding the term “clam” is broad
enough to encompass an unliquidated, contingentrightto payment even though the triggering contingency does
not occur until after thefiling of the petition (Woburn Assoc. v. Kahn (In re Hemingway Transport, Inc.) 954 F.2d
1, 8 (1% Cir. 1992)). InreTricca 196 B.R. 214 (Bankr. D.M ass. 1996).

See also Winchell v. Wilmington 200 B.R. 734 (Bankr. D.Mass. 1996) (stating that as the draftersof the
Code used the term “allowed claims” where they saw fit and, as Sections 1141(d)(2) and 523(a) do not limit their
exceptionsfrom discharge to “allowed claims” only, 502(b)(2) should not be read as a limitation on the exceptions
from discharge).




theambiguity - whether Section 101 or 502 should be employed in applying the provisionsof 1301
- should be resolved by examining the legislative history of Section 1301. It provides that the
creditor should recover “full compensation, including any interest, fees, and costs provided for by
the agreement under which the debtor obtained hisloan.” H.R. REP. NO. 95-595, at 426 (1977),

reprinted in 1978 U.S.C.C.A.N. 6381. Infull the legislative history staes:

If the debtor proposes not to pay a portion of the debt under
his Chapter 13 individual repayment plan, then the stay is
lifted to that extent. The creditor is protected to the full
amount of his claim, including postpetition interest, costs and
attorney’ sfees, if the contract so provides. Thusif the debtor
proposes to pay only $70 of a $100 debt on which thereis a
cosignor, the creditor must wait to receive the $70 from the
debtor under the plan but may move against the co-debtor for
the remaining $30 and for any additional interest, fees, or
costsfor which the debtor isliable The stay does not prevent
the creditor from receiving full payment, including any costs
and interest, of his claim. It does not affect his substantive
rights. It merely requires him to wait along with all other
creditorsfor that portion of the debt that the debtor will repay
under the plan.

H.R. REP. No. 95-595, at 122 (1977), reprintedin 1978 U.S.C.C.A.N. 5787, 6083. Thislanguage
has been extensively quoted in virtually every decision on this point and if accepted as relevant,
it clearly states that the policy of the section isto insure (1) that the creditor holding a co-debtor
claim does not lose the benefit of its bargain; (2) that the areditor’s rights are not substantively
affected; (3) that the automatic stay isto belifted to the extent that a Chapter 13 plan does not pay
any portion of the debt owed to that creditor; and (4) that the holder of the daim against the co-
debtor has the right to receive full payment, including costs and post-petition interes. The co-
debtor stay “does not affect his substantive rights. It merely requires him to wait along with all

other creditorsfor that portion of the debt that the debtor will repay under the plan” H.R. REP.




No. 95-595, at 122 (1977), reprinted in 1978 U.S.C.C.A.N. 5787, 6083. Finally, to the extent that
itisrelevant, it appears that a majority of courts cited in Alls which have opined on this subject,
infact, leantoward the interpretation | have adopted.? In order to avoid co-debtor relief adebtor
must pay post-petition interest on co-debtor claims. |If a debtor proposes payment in full, such
separate classification is justified because of the preferred status Congress afforded to co-debtor

claims. 11 U.S.C. § 1322(b)(1).

Having reaffirmed my holding that a debtor must pay post petition interest to
avoid co-debtor stay relief, two competing positions have emerged as to the timing of the post-
petition interest payments. The Trusteeassertsthat co-debtor claims should be paid after secured
and priority claims but before general unsecured claims. Southeastern Bank asserts that the

payments of co-debtor claims should be made before or contemporaneously with secured and

2 InreHarris, 16 B.R. 371 (Bankr. E.D. Tenn. 1982) (agreeing with aseries of cases holding thatrelief from
the automatic stay should be granted if the debtor does not propose to pay the full amount of the claim, induding
post-petitioninterest but denying relief because the debtorin the case proposed to pay 100% of the claim, including
post-petitioninterest); International Harvester EmployeeCredit Union, Inc.v. Daniel, 13B.R. 555 (Bankr. S.D. Ohio
1981) (stating that the creditor is entitled to stay relief to collect any additional interest or costs for which the debtor
isliable and not paying from a co-debtor); Internaional Harvester Employee Credit Unionv. Grishy, 13 B.R. 409
(Bankr. S.D.Ohio 1981) (citing legislative history and stating that the court is to grant relief to the extent that the
debtor does not pay the creditor in full, includinginterest but holding that stay would neither be modified or lifted,
giving debtor time to modify the plan to include full payment of the claim); Mid Maine M utual Savings Bank v.
Johnson, 12 B.R. 894 (Bankr. D. Me. 1981) (interest that has yet to be eamed on aloan isrecoverable by stay relief
as against the co-debtor); West Beneficial Finance,Inc.v. Henson, 12 B R. 82 (Bankr. S.D.Ohio 1981) (holding that
co-debtor relief should be granted to collect accruing, unpaid interest); Timex Federal Credit Union v. DiDomizio,
11 B.R. 357 (Bankr. D. Conn. 1981) (holdingthat the automatic say would bemodified so that acredit union could
seek payment of post-petitioninterest from the co-debtor); Citizensand Southern National Bank v. Rebuelta, 27 B R.
137 (Bankr.N.D.Ga. 1983) (holdingthat relief from the co-debtor stay is mandated to the extent that the Chapter 13
plan does not propose to pay the claim in full). See also Harrisv. Fort Oglethorpe State Bank, 721 F.2d 1052 (6™
Cir. 1983) (holding that a bank’s claim of irreparable harm through delay of post-petition interest payments was
insufficient to lift the automatic stay under the provisionsof section 1301 as the debtor proposed to pay 100% of the
plan,including p ost-petitioninterest); InreAustin, 110B.R.430 (Bankr.E.D.Mo. 1990) (stating that through section
1301(c)(2), a co-maker is liable to the claimant for the payment of post-petition interest which is not provided for in
adebtor’'s plan).

Contra Inre Saunders, 130 B.R. 208 (Bankr. W.D. Va. 1991), Inre Janssen, 220B.R.639 (Bankr. N.D. lowa
1998). Saundersdisagreed with thepost-petitioninterestliability of aco-maker espoused by some courtsand refused
the co-signer’ s obligation for attorney’s fees, relyingon Section 506(b). The opinion did not, however, analyze the
interplay of Section 101's definition of the word “claim” and focused entirely on Section 502 (b)(2) allowability
issues. Janssenlikewiseholdsthat “ claim” doesnot normallyinclude pos-petitioninterest, ignoringSection 101 and
relying on Sections 502 and 506.




priority claims.

While the text and legislative history of Section 1301 contemplate the payment
of post-petition interest, they do not directly address the timing of such payment except that to
acknowledge that, while the co-debtor stay does not affect the co-debtor’s substantive rights, it
“requires him to wait along with all other creditors for that portion of the debt that the debtor
would repay under the plan.” H.R. REP. No. 95-595, at 122 (1977), reprinted in 1978

U.S.C.C.A.N. 5787, 6083.

Section 1326 governing plan payments provides no direct guidance, except to
require the trustee to make payments “in accordance with” the confirmed plan. 11 U.S.C. 8
1326(a)(2). Outside of Chapter 13, the only provision of the Bankruptcy Code that specifically
addresses the order for payment of claimsis Section 726, found in the liquidation chapter. Inthe
absence of direct guidance in Chapter 13 as to the timing of payments, that section is useful by
analogy because to be confirmed a Chapter 13 plan must meet the hypothetical liquidation test
found in Section 1325(a)(4). To meet that test | hold that claims which must be paid first in a

Chapter 7 must also be paid first in Chapter 13. Otherwise, creditors in a lower distribution
classwill be paid to the exclusion of creditorsin ahigher class anytime a Chapter 13 caseis
dismissed during the three to five year duration of plan payments. A plan which proposes
to alter the Section 726 sequence of distribution thus, prospectively, will fail to satisfy

Section 1325(a)(4).

Distribution under Section 726 comes only after the trustee has disposed of

property on which alien exists. 11 U.S.C. § 725. Therefore, in Chapter 7, a trustee must first



protect liens by payment, or abandonment, or by furnishing adequate protection. See 88 725, 361,
and 363(e). Then the residual estate must be distributed to unsecured priority claims, Section
726(a)(1); allowed general unsecured claims, Section 726(a)(2); and interest on those claims
entitledtoreceiveit, Section 726(a)(5). Inthis case, sincethe plan providesthat general unsecured
creditorswill receive only apercentage of their allowed claimsin full satisfaction of those daims,
no interest is payable to them. However, because the claim of Southeastern Bank is separately
classifiedto receive payment infull, withinterest, theinterest element of itsclaimis payable under

Section 726(a)(5).

Section 726(a)(5) providesthat payment of post-petition interest should be made
after payment of all other claims, including unsecured claims both timely and tardily filed in a
Chapter 7 case. | hold that the Chapter 13 Trustee may pay claims for post-petition interest only
after secured claims, priority claims, and the principal amount of distributions on allowed
unsecured claims. After the principal of all such claimsis paid whether in full or pro-rata, the
trustee shall pay the accrued intereston co-debtor claims. Meredelay of payment of interest under
the co-debtor stay does not constitute i rreparable har m which would justify thelifting of the stay.
InreHarris, 16 B.R. 371 at 378. Thelender must wait for full payment under the plan along with

other creditors.

ORDER
Pursuant to the foregoing Findingsof Factand Conclusionsof Law, IT ISTHE
ORDER OF THIS COURT that post-petition interest on co-debtor claims be pad after secured

claims, priority claims, and the principal amount of allowed general unsecured clains.



Lamar W. Davis, Jr.
United States Bankruptcy Judge

Dated at Savannah, Georgia

This day of November, 1999.



