
Debtor filed this adver sary on July 24, 1997, seeking d eclaratory judgm ent that deb ts
owed

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
Brunsw ick D ivisio n

In the matter of: )
) Adversary Proceeding

BRAD KENDALL BURROWS )
(Chapter 7 Case 97-20703) ) Number 97-2065

)
Debtor )

)
)

BRAD KENDALL BURROWS )
)

Plaintiff )
)
)

v. )
)

FAMILY SUPPORT DIVISION )
)

Defendant )

MEMORANDUM A ND ORDER

Debtor filed this adversary on July 24, 1997, seeking dec laratory

judgment that debts owed to the defendan t, Stanislaus C ounty District Attorney Family

Support Division (“SCDAFSD”), are dischargable pursuant to Section 523(a)(5) of Title

11 of the United States Code.  The underlying case was filed under Chapter 7 on June 9,

1997.   A status conference was held on December 11, 1997, at which time the parties



1  42 U.S.C . Section 608(a)(3) provides:

A State to which a grant is made under section 603 of this title shall require,

as a condition of providing assistance to a family under the State program

funded under this part, that a member of the family assign to the State any

rights the family member may have (on behalf of the family member or of

any other  person fo r whom  the family  mem ber has a pplied for o r is

receiving such assistance) to support from any other person, not exceeding

the total amount of assistance so provided to the family, which accrue (or

have accrued) before the date the family ceases to receive any assistance

under the prog ram, which as signment, on or a fter such date, shall not ap ply

with respect to any su pport (other than su pport collected pur suant to

section 664 of this title) which accrued before the family received such

assistance and which the State has not collected by [specific dates according

to the date  of the assign ment].

2

agreed to submit brie fs and stipula ted facts, at which time this C ourt took the matter

under advisement.  Based upon the submissions o f the parties and upon the applicable

authorities, this Court makes the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

Debtor and his ex-wife, Colleen Jean Burrows, are the parents of two

children who received public assistance benefits unde r the Aid T o Families W ith

Dependent Children.  T he benefits w ere paid by the C ounty of Stan islaus, California .  The

benefits were payab le to the child ren’s mother and the child support owed to her by

Debtor, for the time period in which  they received benefits from the Coun ty, were

assigned to the County by operation of law pursuant to Section 408(a)(3) of the Social

Securities A ct.1

SCDAFSD provides support enforcement services pu rsuant to the child



2  The  facts h ave b een s tipulate d by th e partie s throu gh an  affidav it by D avid In gerso ll, Dep uty

District  Attorney for the County of Stanislaus.  Mr. Ingersoll asserted in his affidavit that “[i]n the

Dissolution case, the Court found that Respondent Brad Kendall Burrows owed no arrears as of December

31, 1 990 .”  Giv en tha t Mr. In gerso ll had p reviou sly avo wed  that the  Diss olution  judg men t was e ntered  in

1987, this Court assumes that Mr. Ingersoll  intended to refer to the Order on Notice of Modification instead.
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and spousal support enforcement program established under the Social Security Act.

SCDAFSD is the delegated organizational unit responsible for “establishing, modifying,

and enforcing child support obligations.”  CA. WELF. &  INST. CODE § 11475.1(a) (West

1997).  Accounting reco rds maintained by SCD AFSD with regard to Debtor  indicate that

Debtor owes $3,142.77, including interest, for past due assigned child support as of June

30, 1997, and $18, 985.47, including interest, for past due unassigned child support as of

June 30, 1997 .  

In March of 1987, the Superior Court of Stanislaus County entered a

Dissolution Judgment, in which  it reserved jurisdiction over child support.  The court

later entered an order in which the court ordered Debtor to pay ongoing child support of

$140.00 per month, per child, payable on the first of the month and comm encing February

1, 1991.  The court further found that Debtor owed no arrears as of December 31, 1990.

(Def.’s Resp., Ex. A, line 31). 2

On June 30, 1997, Defendants notified Debtor’s employer, Jekyll Island

State Park, to withhold $430.00 from Debtor’s earnings.   The notice designated $280.00

of that amount as current child support, and $150.00 as child support arrearages, and
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listed total arrearages at $16,563.33.    Another notice was sent on July 9, 1997,

designating another $75.00 to be deducted as past due “family support” on arrearages of

$9,083.34.  (Pl’s Compl., Ex.).  Plaintiff commenced this adversary following this second

notice.

CONCLUSIONS OF LAW

11 U.S.C . Section 523(a)(5) prov ides, in pertinent part:

A discharge under section 727, 1141, 1228(a), 1228(b), or

1328(b) of this title  does not discharge an individual debtor

from any debt to a spouse, former spouse, or child of the

debtor, for alimony to, maintenance for, or support of such

spouse or child . . . but not to the extent that such debt is

assigned to another entity, voluntarily, by operation of law,

or otherwise (other than debts assigned pursuant to section

408(a)(3) of the Social Security Act, or any such debt which

has been assigned to  the Federal Government or to a State or

any political subdivision o f such Sta te).  (emphasis prov ided).

The Code reinforces this mandate by providing tha t a debt is also n ondischa rgable if it

is “owed under State law to a State or municipality that is in the nature of support, and

enforceab le under pa rt D of title IV of the  Social Sec urity Act.”  11 U.S.C . § 523(a)(18).

Thus the Code defers to Social Security law in determining when an assigned right of

col lec tion of  chi ld supp ort  is d ischargab le in  ban kruptcy.

The Social Sec urity laws are clea r on this subje ct.  In order for a  child to



3  Congress amended § 523(a)(5) in 1981 to provide that “debts assigned pursuant to section

402(a)(26) of the Social Security Act” are nondischargeable in bankruptcy.  Pub. L.No. 97-35, § 2334(b),  95

Stat. 863 (1981).  Later amendments in 1984 added the broader language of “or any such debt which has

been assigned to the Federal Government or to a State or any political subdivision of a State.”  Pub. L.No.

98-353  (1984).
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receive public assistance under AFDC, the right to collect child support payments from

the owing parent must be assigned to the State providing the public assistance.  42 U.S.C.

§ 608(a)(3).  Moreover, o nce the  support rights a re assign ed to the  State on  the child ’s

behalf, the assigned rights “shall constitute an obligation owed to such State by the

individual responsible  for prov iding such support.”  42 U.S.C . § 656(a)(1).  

A debtor can not escape  familial obligations by simply not paying those

obligations and forcing his child to take public assistance in return for an assignment of

the collectio n right.  “A parent’s obligation to support his child is not one that should be

allowed to be discharged by filing for bank ruptcy, and a ch ild support obligation assigned

to a State as a condition of AFDC eligibility should not be subject to termination in that

way.”  S. Rep. No. 97-139, 97th Co ng., 1st Sess. 523 (1981). 3  Not only does the Code

specifically provide in Section  523(a)(5) th at child support debts assigned to a state are

excepted from discharge, Congress further strengthened this message in other non-

bankruptcy provisions.



4  Debtor contends, in his reply brief,  that he “found no case law stating that just because the debt

was  assign ed pu rsuan t to the S ocial S ecurity A ct, it then b ecom es no ndisc harg eable .”  (Pl’s B r., p. 1).  In th is

circuit alone, at least three courts have addressed the issue and found an assignment of the right to receive

child s upp ort to be  non disch argea ble un der §  523 (a)(5).  See In re W ard , 188 B.R. 1002 (Bankr. M.D.Ala.

199 5); In re Walden, 60 B .R. 64 1 (B ankr . M.D .Fl. 198 6); In re S heffield , 27 B.R. 504 (Bankr. N.D.Ga.

1983).
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A debt (as defined in section 101 of Title 11) owed under

State law to a Sta te (as defined in such section) or

munic ipality (as defined in such section) that is in the nature

of support and that is enforceable under this part is not

released by a discharge in bankruptcy under Title 11.

42 U.S.C . § 656(b).  T he intended consequence of th is statute is “virtually iden tical” to

that of Sect ion 523 (a)(5)(A ) of the B ankrup tcy Code . In re Walden, 60 B.R. 641, 642

(Bankr. M.D.Fl. 198 6).4  Originally repea led by the 1978 Code, the provision was

reenacted in 1981 co ntemporan eously with the amendment to S ection 523(a)(5) to declare

that a “child supp ort obligation  assigned to  a State as a condition of A FDC e ligibility is

not discharged in  bankru ptcy.”  S. Rep. N o. 97-139 , 97th Con g., 1st Sess. 523 (1981); see

also Omnibus Budget Reconciliation Act of 1981, Pub.L. 97-35, § 2334(b), 95 Stat. 863

(1981).

CONCLUSION

The mandate of Congress is clear and unambiguous.  The parties

stipulated that “the SCDAFSD has been providing support enforcement services pursuant

to the child and spousal supp ort enforcement program  established pursuant to Pa rt D . .
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. of Subch apter IV o f Chapter 7  of Title 42 o f the United  States Code as enac ted in

California in Chapter 2, Article 7 of the Welfare and Institutions Code on behalf of the

minor children.”  (Stip. Facts of Parties, Aff. of David Inge rsoll, p.2).  The child support

obligation assigned to the State of California, County of Stanislaus, is therefore

enforceable under Section 656 of Title 42 and is excepted from discharge.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law , IT

IS THE ORD ER OF THIS CO URT that the child support obligation  of Brad K endall

Burrows assigne d to the S tate of C alifornia , Coun ty of Stanilaus, is enforceable under

Section 656 of Title 42 and is excepted from discharge.

                                                           
Lamar W .  Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This         day of February, 1998.


