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In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
Brunsw ick D ivisio n

In the matter of: )
) Adversary Proceeding

FIRST AMERICAN HEALTH CARE )
OF G EOR GIA, INC.,   ) Number 97-2026

And its wholly owned subsidiaries )
(Chap ter 11 C ase No . 96-20188) )

)
    Debtors )

)
)

IHS O F BRUNS WIC K, INC ., )
and )
INTEGRATED HEALTH )
SERVICE S, INC ., )

Plaintiffs )
)

v. )
)

STATE OF MICHIGAN, MEDICAL )
SERVICE S AD MIN ISTRATIO N, )
DEPARTMENT OF COM MUNITY )
HEALTH, and )
UNIT ED STAT ES OF AM ERIC A, )
DEPARTMENT OF HEALTH AND )
HUMAN  SERVICES, )
THROUGH THE HEALTH CARE )
FINANCE ADMINISTRATION, )

)
Defendants )

ORDER ON UNITED STATES DEPARTMENT OF HEALTH AND HUMAN

SERVICES’ MOTION TO DISMISS PLAINTIFF’S AMENDED COMPLAINT

This matter comes before the Court on the United S tates’ Motion to

Dismiss Plaintiff’s Amended Complaint, pursuant to Federal Rules of Civil Pro cedure

12(b)(1) and 12(b )(6).  The U nited States D epartment o f Health and Human Services



1  The facts of Debtors’ fi ling and negotiations for merger are set forth in more detail in previous

Ord ers of th is Co urt, see In re First A meric an H ealth C are of G eorg ia, Inc., et al, 212 B .R. 408 (B ankr.

S.D.G a. 1997) (D avis, J.).
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(“HHS”) filed this motion on August 20, 1997; Integrated H ealth Services (“IHS”),

successor to First American, filed its response on September 9, 1997.  The motion was

argued before the Court on January 22, 1998.  Based on the submissions of the parties and

the applicable authorities, I make the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

Debtor filed its Chapter 11 petition for relief on February 21, 1996.

Immediately prior to filing bankruptcy, Debtor’s principal shareholders negotiated with

Integrated Health  Services (“IHS”) for a  merger  with IH S of Brunsw ick, Inc., a

subsidiary.  The merger was successfully renegotiated post-petition,1 and was closed on

October 16, 1996 for a price of $329 million, following confirmation of Debtors’ second

amended and restated plan on O ctober 4, 1996.  In  conjunction with the merger, Debtors

and IHS entered into an Omnibus Settlement Agreement on September 9, 1996, agreeing

to value the claim of the Un ited States for Medica re overpayments at $ 255 million.

Motion to Enforce Discharge Injunction, Exhibit B.  IHS assumed liability for Debtors’

obligations under the plan of reorganization.

Prior to bankruptcy, Debtor participated in a Medicaid program in the

state of Michigan through a provider agreement, which was assumed post-petition and

assigned to IHS under the m erger agreement. M ichigan’s M edicaid program is

administered by the Med ical Services  Administra tion, Depa rtment of Community He alth



2  Section H o f the Settlement Agreem ent provides:

The United States contends that it has civil and administrative monetary

claims and causes of action against the Company u nder . . . all statutory

and/or regulatory provisions over which HHS . . . has authority: (1) for

allegedly s ubmittin g false and  fraudule nt claims to  the Me dicare Pr ogram  . .

. (2) in addition, the United States allegedly has monetary claims for

overpa yments  arising from  Medic are cost re ports filed b y the Co mpany  . . .,

and/or arising from Medicare payments . . . , and/or Medicare costs reported

or Medicare payments made for non-reimbursable costs to the Company.

3

(“DCH”).  In early 1996, Michigan began investigations into overpayments to First

American (Debtor) which concluded in December 1996.  At that time, DCH informed IHS

that the State of Michigan was entitled to reimbursements in the amount of $1.8 million

for overpa yments.  This adversary proceeding was filed against Michigan to enforce the

discharge injunc tion, and later amend ed to ad d HHS as a  rea l party in interest.  On

January 20, 1998, this Court granted summary judgment to the  State of  Mich igan.  See

IHS v. Michigan, Order on Motion for Summary Judgment, Ch. 11 No. 96-20188, Adv.

Pro. 97-2026, slip op. (Bankr. S.D.Ga. 1998) (Davis, J.).  Thus the o nly remaining dispute

before this Court is IHS’s action against the United States.

The role of the United States, through HHS, as a defendant in this

adversary in premised upon payments made by HHS to the  State of  Mich igan.  Debtor

alleges that HHS has a financial interest of approximately 54% in any recovery that

Michigan may take against Debtor.  Under the Settlement Agreement, HHS released

Debtors from all claims “under any statutory or regulatory provision over which HHS

(including HCFA and /or OIG ) . . . has au thority,  that the United States has or may have,

which relate to acts or omissions occu rring prior to the date of M erger, arising w ith

respect to the conduct and/or Causes of Action alleged in Section H, above.”  Plaintiff’s

Amended Complaint, Exhibit  B, Omnibus Settleme nt Agreement.2  Thus, IHS contends,



Omnibus Settlement Agreement, ¶ H, p.4-5.

3  Plaintiff argued at the hearing on the Motion to Dismiss that because the Settlement Agreement

contains a broad general release and a specific list of those claims excepted from that release, Medicaid was

included in the release even if not specifically mentioned in the agreement.  The settlement agreement

specifically excepts from its terms “(1) any civil  claims arising under Title 26 of the United States Code

(Intern al Re venu e Co de); (2 ) any c laims b ased  upo n suc h ob ligation s as are  expr essly cre ated b y this

Settlement Agreement; (3) respecting individuals only, from prosecution for violations of federal criminal

statutes; or (4) civil claims made by federal agencies other than the Department of Health and Human

Serv ices, inc luding  HC FA.”   Om nibu s Settlem ent A greem ent, ¶ 1 3,  p.18 . 

4  Federal Rule of Civil  Procedure 12 is incorporated by Bankruptcy Rule 7012.

5  Article X: Ju risdiction.  ¶ 1 0.01 rea ds, in pertine nt part:

Notwithstanding Confirmation of this Plan or the Effective Date having

occurred, the Bankruptcy Court (or, to the extent applicable, the District

4

“the release exten ds, at a minimu m, to the interes t of HHS  in the M ichigan Medicaid

claim.”  Plaintiff’s Brief in Opposition of Motion to Dismiss, p.2.3

CONCLUSIONS OF LAW

A party is entitled to the dismissal of an action against it if the C ourt in

which the action is brought lacks jurisdiction over the subject matter of the dispute , FED.

R. CIV. P. 12(b)(1), o r if the compla int  fails to state a cla im upon w hich relief can be

granted, FED. R. CIV. P. 12(b)(6).4  For the reasons set forth in this opin ion, this Court

denies the Defendant’s motion.

I.  Subject Matter Jurisdiction

IHS contends that under the Settlement Agreement, HHS waived any

right to recover the portion of the Michigan overpayments to which the United States

might be entitled, and that the debt which r epresents that portion ow ing to the United

States was therefore discharged.  With respect to the Settlement Agreement, this Court

retains jurisdiction to hear a nd dec ide any issu es arising out of  its interpretation.  D ebtor’s

Second Amended Plan of Reorganization (“Confirmed Plan”), Article X, ¶ 10.01.5  28



Court to the extent that the reference of any proceeding or matter has been

withdrawn) shall retain jurisdiction for the following purposes:

(c) Determination of any disputes as set forth in paragraph 5.03 and 5.04

with regard to the assumption, assignment, or rejection of executory

contracts or unexpired leases of the Debtor pursuant to § 362 of the

Bankr uptcy C ode; . . . 

(e) Resolution of controversies and disputes regarding the interpretation

and implem entation of the Plan; 

(f) Implem entation of the provisio ns of this Plan, determ inations with

regard to amendment of the Merger Agreement as set forth in paragraph

6.01, and  entry of ord ers in aid of C onfirma tion or con summ ation of this

Plan.

5

U.S.C. Section 157 provides:

(b)(1) Bankruptcy judges may hear and determine all cases

under title 11 and  all core proceedings ari sing under title 11,

or arising in a case under title 11, referred under subsection

(a) of this section, and may enter appropriate orders and

judgments, subject to review under section 158 of this title.

(2) Core proceed ings include, but are not limited to --- 

(I) determinations as to the dischargeability of

particular debts.

28 U.S.C. § 157(b)(2)(I).  Whether the United States wa ived its claim upon debts owed

by First American is a matter within this Court’s jurisdiction as a core proceeding.

Moreover, the assertion b y the United S tates that this Court lacks subjec t-

matter jurisdiction, on the grounds that the dispute lies between HHS and Michigan,

oversimplifies the issue.  A bankruptcy court has jurisdiction  over “any or all civ il

proceedings . . . arising in or related to a case under title 11.”  28 U .S.C. § 157(a).  “[I]t

is relevant to note that we are d ealing here with a reorganization under Chapter 11, rather

than a liquidation under Chapter 7.  The jurisdiction of bankruptcy courts may extend



6  At issue in Mun ford was a bar order entered, as terms of a settlement, preventing nonsettling

defendants from seeking contribution and indemnity from the defendant which entered the settlement

agreement.

6

more broadly in the former case than in the latter.”  Celotex Corp. v. Edwards, 514 U.S.

300, 310,  115 S .Ct. 1493, 1500, 131  L.Ed.2d 403 (U .S. 1995).

For this Court to exercise subject ma tter jurisdiction over a dispu te

between parties, “some  nexus be tween the  civil proceeding and the title 11 case must

exist.”   Matter of Munford, Inc., 97 F.3d 449, 453 (11th Cir. 1996) (citing Matter of

Lemco Gypsum, Inc., 910 F.2d 784, 787 (11th Cir. 1990)).  The court in Lemco Gypsum

stated:

The test for determining w hether a civil proceeding  is related

to bankruptcy is whether the outcome of the proceeding

could conceivably have an effect on the estate being

administered in bankruptcy.

910 F.2d at 788 (quoting Pacor, Inc. v.  Higgins, 743 F.2d 984, 994 (3d Cir. 1984)); see

also Celotex Corp. v. Edwards, 514 U.S. 300, 115 S.Ct. 1493, 1499, 131 L.Ed.2d 403

(1995) (citing Pacor, Inc. with approval).   An outcome cou ld have such effect if it  “could

alter the debtor’s rights, liabilities, options, or freedom of action (either positively or

neg ativ ely)  and which in any way impacts upon the handling and administration of the

bankrupt estate.”  Lemco Gypsum, 910 F.2d at 788.

Under the law of the Eleventh Circuit, such a nexus exists where a

condition of settlement specifically implicates the dispute at hand.  Matter of Munfo rd,

97 F.3d 449 , 454 (11th  Cir. 1996).6  Thus even where a dispute  or claim standing alone



7

would  not confer jurisdiction on two non-debtor parties, it still can affect a deb tor’s estate

where a settlement w ould not have been reached without specific treatment of that claim.

Id.  It “is not the language of the settlement agreement that confers subject matter

jurisdiction . . . Rather, it is the ‘nexus’ of those claims to the settlement agreement --- an

agreement, we emphasize, that the bankruptcy court must approve pursuant to Rules of

Bankruptcy Procedure 9019(a).”  Id.  

Where  the approval of a settlement agreement is imperative to the

successful reorganization of a debtor, a bankruptcy court has subject-matter jurisdiction

to “ensure that the provisions of the [settlement] and the O rder of Confirmation are

complied with to the letter of the law.”  In re Hillsborough Holdings Co. (HHC), 197 B.R.

366, 371 (Bankr. M.D.Fl. 1996) (Paskay, J.).  Like the settlement reached in HHC, the

claims of HHS against First American “loomed over the economic existence” of the

debtor, making the settlement agreement the “linchpin and heart” of the Plan of

Reorganization supporting the  feasibility of  the plan .  See HHC, 197 B.R. at 371.  I find,

therefore, that the need for resolution of the scope of the Omnibus Settlement Agreement

and the express reservation of jurisdiction to this Court under the Confirmed Plan m ore

than sufficiently meet the ‘nexus’ requirement of Lemco Gypsum.

II.  Failure to State a Claim Upon Which Relief Can Be Granted

HHS further alleges that Debtor/IHS has no cause of action against the

United States under the M edicaid statute.  That may well be true, but it also misses the

point.  Debtor/IHS is not suing the United States u nder the M edicaid statute ; rather, it

brings this action seeking an interpretation of the Settlement Agreement and of an order



7  11 U.S.C . Section 10 6 states, in pertine nt part:

Notwith standing a n assertion  of sovere ign imm unity, sove reign imm unity is

abrogated as to a governmental unit to the extent set forth in this section

with respect to the following:

(3)   The court may issue against a governmental unit an order, process, or

judgment under such sections or the Federal Rules of Bankruptcy Procedure ,

including an order or judgment awarding a money recovery, but not

including an awa rd of punitive dam ages.  Such order  or judgmen t for costs

or fees under this title or the Federal Rule of Bankruptcy Procedure against

any governmental unit shall be consistent with the provisions and limitations

of section 2412(d)(2)(A) of title 28.

8  The Supreme Court in Lujan stated:

First, the plaintiff must have suffered an "injury in fact"--an invasion

of a legally protected interest which is (a) concrete and particularized and

(b) "actual or imminent, not 'conjectural' or 'hypothetical."  Second, there

8

of this Court.  Congress expressly waived the sovereign immunity of the federal

government with reg ard to actions under the  Federal R ules of Bankruptcy Proc edure in

11 U.S.C. Section 106.7  The Bankruptcy Rules specifically provide:

An adversary proceeding is governed by the rules of this Part

VII.  It is a proceeding . . . (6) to determine the

dischargeability of a debt, (7) to obtain an injunction or

other equitab le relief, . .  . (9) to obtain a declaratory

judgment relating to any of the foregoing.

FED. R. BANKR. P. 7001.  This Co urt therefore may grant relief to Debtor, as against the

United States through HH S, in the form of a declara tory judgment in terpreting the

respective d uties and ob ligations of the  parties to the O mnibus Settlement Agreement.

HHS argues in its M otion to Dismiss that Debtor/IHS lacks standing

under Lujan v. Defenders of W ildlife, 504 U.S. 555 (19 92).8  This Court rejects this



must be a causal connection between the injury and the conduct complained

of--the injury has to be "fairly ... trace[able] to the challenged action of the

defendant, and not ... th[e] result [of] the independent action of some third

party not before the  court."  Third, it mu st be "likely," as opposed  to merely

"speculative," that the injury will be "redressed by a favorable decision."   504

U.S. at  560 (internal citations omitted).

9

argument with regard to a determination of dischargeability under the Settlement

Agreement.  IHS in its Amended Complaint seeks two forms of relief: (1) a determination

by this Court that the “HHS portion of the Medicaid Claim was discharged by the

Debtors’ bankruptcy, paid and satisfied under the Plan of Reorganization, and released

in the Settlement Agreement; and (2) an injunction against “the State of Michigan and the

HHS Defendant from taking any enforcement action w ith respec t to the H HS D efendant’s

portion of the Medicaid claim.”  (Pls’ Am. Compl., ¶ 20).  Despite  the grant of summary

judgment to the State of Michigan, a determination of the scope of the discharge or an

injunction against the United States are still within the relief sought by IHS.

Either form of relief would be relevant to the amount of reimbursement

to which Michigan may entitled, but the exact amount, if any, will ultimately be a matter

for Michigan courts.  The remedy of declaratory judgment is created by 28 U.S.C. Section

2201, which states:

In a case of actual controversy within its jurisdiction . . . any

court of the United States, upon the filing of an appropriate

pleading, may declare the rights and other legal relations of

any interested party seeking such declaration whether or not

further relief is or could be sought.  Any such declaration

shall have the force and effect of a final judgment or decree and

shall be reviewable as such.



9  This action began when Michigan informed Debtor/IHS that it  intended to seek reimbursement for

the overpayments.  This Court thus finds it likely and imminent that Michigan will, having been granted

summ ary judgm ent in this action, pursu e its intended co urse of recov ery.

10

28 U.S.C. § 2 201(a) (19 97) (emph asis supplied ).  Both Debtor and H HS were parties to

the settlement agreement; thus, the alleged injury (incurring liabilities which have

previously been released) is concrete  and imminent9, traceable directly to the settlement,

and likely to be redressed, as well as clarified, by a judgment by this Court as to the legal

status of the re spective parties  to the ag reemen t.  See Hillsborough Holdings, 197 B.R.

at 371 (Interpretation of settlement agreement was made in debtor’s Chapter 11 case,

agreement was approved and embodied in the order on confirmation, and bankruptcy

court’s  own order on confirmation can be more properly interpreted and construed by

same court “than by a Court w hich did not enter same” ).

CONCLUSION

This Court finds that pursuant to Federal Rule of Bankruptcy Procedu re

7001, Plaintiffs’ Amended C omplaint is not subject to dismissal under Rule 12(b).

Defendant HHS is ordered to f ile its Answ er to the Am ended C omplaint w ithin ten  days

of the date of en try of this Order.  FED. R. CIV. P. 12(a).

                                                                  
Lamar W .  Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This         day of February, 1998.


