
ORDER ON APPLICATION FOR EMPLOYMENT OF HALL HOOPER &
COMPANY. P.A. AS SPECIAL ACCOUNTING CONSULTANT

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
Brunsw ick D ivisio n

In the matter of: )
) Chapter 11 Cases

FIRST AMERICAN HEALTH )
CARE OF GEORGIA, INC. ) Numbers 96-20188

and its wholly owned subsidiaries ) through 96-20218
listed on Exhibit "A" )

)
Debtors )

ORDER ON APPLICATION FOR EMPLOYMENT
OF HALL HOOPER & COMPANY. P.A. AS SPECIAL

ACCOUNTING CONSULTANT

Debtor's case was filed February 21, 1996, and the above application was

filed March 1, 1996, and scheduled for a hearing on March 27.  The application reveals that

Debtor seeks employment of Hall Hooper & Company, P.A., as special accounting

consultant in connection with pen ding crimina l matters.  The a pplication fu rther reveals  that

Hall Hooper & Company, P.A., has been paid  $72,989.25 for pre-petition services rendered

to the debtor corporation in connection with criminal prosecutions brought by the United

States and that an additional sum of approximately $67,020.00 for pre-petition services

rendered is outstanding.  The United States Trustee filed an objection to this application

based on the existe nce of the p re-petition indebtedness  and asserts  that under 11 U.S.C.
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Section 327(a), Hall H ooper &  Company, P.A.,  is not disinterested because it is a creditor

within the meaning of 11 U.S.C. Section 101 (14).  11 U .S.C. Section  327(a) pro vides in

relevant part as follows:

(a)  Except as otherwise provided in this section, the
trustee, with the court's approval, may employ one or m ore
attorneys, accountants, appraisers, auctioneers, or other
professional persons, tha t do not hold or represent an
interest adverse to the estate, and that are disinterested
persons, to represent or assist the trustee in carrying out
the trustee's duties under this title.

Argua bly,  Hall Hooper & C ompany, P.A . ("Hall Hooper")  is  a creditor w ithin the meaning

of the Code and w ould not be qualified for appointment under 11 U.S.C. Section 327(a)

because it fails to meet the d isinteres tedness require ment co ntained  therein.  See Eastern

Charter Tours, Inc., 167 B.R. 995 (B ankr. S .D.Ga. 19 94); United States Trustee v. Price

Waterhouse, 19 F.3d 138 (3rd C ir. 1994).

Debtor contended at the hea ring, however,  that Hall H ooper's activities  in

this case are more in the nature  of those required of an expert witness than a Section 327(a)

professional  in that Hall H ooper is  not performing regular day-to-day accounting services

for the Debto r.  Instead, it is accumulating, gathering, analyzing, and presenting accounting

information generated  internally or by the company's outside acco unting firms a s an aid to

the defendant corporation's criminal defense counsel, first, in defense of the federal
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indictments  and now as an element of the defendant corporation's defense strategy in the

sentencing ph ase of the criminal proce eding.  

Section 327(a) authorizes a trustee or debtor-in-possession to employ

accountants "to represent or assist the trustee in carrying out the trus tee's duties und er this

title."  A plain reading of the statute does sugg est that Section 327(a) m ay not be applicable

to the employment of an accounting firm when the services rendered are limited to

preparation and pro viding  of expe rt testimony.  In the only case cited on this point or which

the Court has uncovered, the United States District Court for the Northern District of

California  conclude d precisely that.  In re That's Entertainment Marketing Group, Inc., 168

B.R. 226 (N.D . Cal. 1994).  There, a firm which had been hired to provide expert testimony

in collateral litigation was held not to be a professional requiring bankruptcy court approval

as a pre-cond ition to being compensa ted.  "For purposes of interpreting  Section 327 the term

"professional persons" is a term of art reserved for those persons who play an intimate role

in the reorganization of a debtor's estate"  (citations omitted).  "A professional person is one

who takes a cen tral role in the admin istration of the b ankruptcy estate  and in the bankruptcy

proceedings.  A person's status as a professional is not determinative; the inq uiry focuses on

that person's duties.  If the duties involved are central to the administration of the estate such

duties a re profe ssional in nature . . . "  (citatio ns omitted).  

Applying this standard to the employment at issue in this  case it seems clear
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that an accountant w ho is retained solely to testify as an expert witness in collateral litigation

does not assume a central role in the administration of the bankruptcy.  See also Babcock

Dairy Co., of Ohio, Inc., 70 B.R. 691 (B ankr. N.D.Oh io, 1987).  While Section 327(a) might

disqualify Hall Hooper's employment as an accounting firm to serve the Deb tor generally

in the prosecution  of this C hapter 1 1 case b ecause  of its pre -petition  creditor  status, I

conclude that Hall Hooper's employment falls outside the scope of Section 327(a).

Following the reasonin g of these ca ses, Hall  Hoo per i s elig ible to be  employed by Debtor 's

criminal defense counsel as an expert witness to be compensated by them and counsel may

seek re imburse ment of  Hall H ooper's  fee as part of its fee application.  

In that regard, the Court did not inquire, and it was not revealed, whether

Hall Hooper will render similar or identical se rvices to the n on-debto r individuals  who were

indicted along with this corporation and against whom guilty verdicts were also returned,

Mr. and M rs. Mills.  In the  event Ha ll Hooper & Company, P.A., does serve in this role for

Mr. and/or Mrs. Mills, IT IS ORDERED  to keep separate time records for discrete services

rendered to the Debtor alone or the individuals alone, and to allocate the time it spends on

this case between the corporate and individual entities when the services cannot be separated

by client in order that compensation for its services from the estate will be limited to those

services directly benefiting th e corporate  debtor, and will not include any services rendered

for the personal benefit of the non-debtor individuals.
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The application, as modified herein, is approved.

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This 29th day of March, 1996.


