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MEMORANDUM A ND ORDER

Trial of the above-captione d adversary proceedin g was he ld in Brunswick,

Georgia, on Febru ary 9, 1995.  After consider ing the evidence adduced at tr ial and the

applicable authorities, I make the following Findings of Fact and Conclusions of Law.
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 Barnet t a lso sought in its Complaint a denial of Debtor's discharge under Section 727 of the Code.

Counsel for B arnett in dicate d at trial, however, that Barnett would not be pursuing a denial of Debtor's general

disch arge in  this pro ceed ing. 
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FINDINGS OF FACT

Debtor, Scott A. Ussery, filed a voluntary petition under Chapter 7 of the

Bankruptcy Code on June 29, 1994.  On October 21, 1994, Barnett Bank of Southeast

Georgia, N.A. ("Barnett") initiated the instant adversary proceeding seeking a determination

that the cost to  repair a vehicle, which D ebtor owns and in w hich Barn ett holds a sec urity

interest, is a debt that is non-dischargeable in Debtor's bankruptcy case pursuant to section

523(a)(6) of the Bankruptcy Code.1

The parties stipulated to the following material facts at trial.  Prior to filing

his petition under Chapter 7, Debtor owned a 1993 Plymouth Laser automobile.  Debtor

remains in possession o f the veh icle today.  Barnett  holds a pe rfected first-prio rity security

interest in  the veh icle, wh ich secu res a debt of approximately $15,0 00.00. 

On June 3, 1994, Debtor cancelled the comprehensive insurance policy

covering the vehicle.  Barnett had been duly nam ed a s the loss payee  in the insu rance policy.

On June 5, 1994, two days after Debtor cancelled the insurance coverage, a tree under which

the Debtor had parked the vehicle fell on the automobile during a violent storm, causing an

estimated $6,203.61 in damage to the car.  Had Debtor not cancelled the policy, the damage
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to the vehicle would have been a covered loss.

Debtor was the only witness to testify at trial.  He testified that he

understoo d that he w as obligated  to maintain  comprehensive insurance on the vehicle and

to name Barnett as the loss-payee.  Debtor removed the insurance because he could no

longer afford to keep the car and planned to sell it.  He did not drive the car after cancelling

the insurance and he would not have allowed anyone else, such as a prospective purch aser,

to drive it unless they had their own insurance.

Debtor characterized the circumstances under which the tree fell upon the

car as a freak accident.  He indicated that he had no idea that the tree was weak or otherwise

susceptible  to falling during  heavy winds.  Debtor a lso testified that he had attempted to get

the vehicle repairs covered under his homeowner's insurance policy, but was unable to do

so.

Barnett  introduced, as a stipulated exhibit, the retail sales contract under

which Debto r purchased the vehic le.  See Exhibit P-1 .  The con tract clearly requires Debtor

to maintain comprehensive insurance on the vehicle and to name Barnett as the loss-payee

as long  as Deb tor rema ins indebted to B arnett.  Id.

Based on these facts, Barnett asserts that Debtor acted in a willful and
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malicious manner when he cancelled the insurance policy, and that it suffered an injury of

$6,203.61, the estimated cost of repairing the vehicle, as a result of Debtor's willful and

malicious actions .  Accordingly, Barnett requests that this court enter judgment declaring

$6,203 .61 to be  a non-d ischargeable debt in D ebtor's bankrup tcy case. 

Debtor, on the other hand, contends that, while he intentionally removed the

insurance, he did not act in a willful and malicious manner because the removal of insurance

was not an act certain to cause financial harm to Barnett.  Thus, according to Debtor, the

damage to the car was an unforeseeable "act of God," rather than a natural consequence of

his remo val of insurance coverage.  

CONCLUSIONS OF LAW

Because there  are no material facts in dispute, the narrow issue presented

in this proceeding is whether Debtor's cancellation of insurance, in violation of an express

contractual requ irement to  insure, in flicte d a "w illful  and malic ious  injury" upon Barne tt's

interest in the vehicle, which interest was injured when the vehicle suffered physical damage

that would have b een covered un der the required insurance.  The provision of the

Bankruptcy Code that excepts from discharge a debt arising from a "willful and malicious

injury" is section 523(a)(6), and it, in relevant part, provides:
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 See Ma tter of Lu tz, 169  B.R . 473 , 477  (Ban kr. S.D .Ga. 1 994 ); Matter of Ge orge Leon D ay (West ern

Tem porary  Services, Inc. v. Georg e Leon D ay), Adv. Pro. Nos. 91-4083, 91-4138, Ch. 7 No. 91-40674, slip. op. at

18 (Bank r. S.D.G a. April, 13, 19 93) (citing Grogan v. Garner,  498 U.S. 279, 111 S.Ct.  654, 112 L.Ed.2d 755

(1991)).
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(a)  A discha rge . . . does no t discharge an individual
debtor from any debt--

   (6)  for willful and malicious injury by the debtor
to anoth er entity or to  the property of another en tity . . .

11 U.S .C. §523(a)(6) .  

In order to except a debt from discharge under section 523(a)(6), a creditor

must prove by a preponderance of the evidence that the creditor or property of the creditor

suffered an injury as a result of a debtor's willful and malicious actions.2 "Willful" denotes

an intentional or  deliberate ac t, while "malicious" encompasses both actual and constructive

malice.  See In re Ikner, 883 F.2d  986, 989  (11th Cir. 19 89); Chrysler Credit Corp. v.

Rebhan, 842 F.2d 1257, 1263 (11th Cir. 1988).  "Constructive or implied malice can be

found if the nature of the act itself implies a sufficient degree of malice."  Ikner, 883 F.2d

at 991 (citations omitted).  "N o showing of perso nal hatred, sp ite or ill-will is requ ired to

prove an injury malicious; it is enough that it was ’wrongful and without just cause or

excuse ’."  In re Lindberg, 49 B.R. 228, 230 (Bankr. D. Mass. 1985 ) (quoting In re Askew,

22 B.R. 641, 643  (Bank r. M. D.Ga. 1982) , aff'd, Askew v. Brawner, 705 F.2d 469 (11 th Cir.

1983)).  Hence, an injury is considered "willful" if it is intentional an d "malicious" if it



6

results from an intentional or conscious dis regard  for one 's duties.  Id.  See also Matter of

Whipp le, 138 B .R. 137 , 139-40 (Ban kr. S.D .Ga. 1991).     

Debtor concedes that he intentionally cancelled the insurance policy on his

vehicle.  Moreover, he did so knowing full well that the sales contract under which he

purchased the vehicle required him to maintain insurance on the vehicle in order to protect

Barnett's  interest.  Thus, Debtor consciously disreg arded this  obligation when he canceled

his policy.  Facially, then, Debtor's cancellation of insurance coverage  was both  willful and

maliciou s.  

Debtor, however, argues tha t, while he w illfully cancelled the insurance

with knowledge of his obligation to insure, he did not willfully or maliciously injure

Barnett's  interest in the vehicle because his removal of insurance c overage w as not certain

to cause financial harm.  It is certainly true that some further event, in this case the collapse

of the tree under w hich the vehicle was p arked, had  to occur be fore Barnett's interest in the

vehicle was damaged. Nevertheless, while Debtor's cancellation of insurance was  not certain

to harm  Barnett's  interest in the vehicle, it did ensure that Ba rnett wou ld be exposed to such

harm in the event that the vehicle was somehow damaged, whether as a result of Debtor's

intentional,  negligent, or, as in this case, non-negligent actions.   The question thus becomes

whether a debtor's cancellation of insurance coverage, which is certain only to expose

another party to the risk that it will suffer an uninsure d loss in the event that an  accident to



7

person or property occurs, is sufficient to  find a "wil lful and ma licious  injury"  under section

523(a) (6).  

This court has twice before  confronted this precise question in the context

of a debtor's failure to maintain insurance required under state law.  In both cases, I

concluded that, when a  third party had su ffered an inju ry that would have been  compensable

under the insurance required by state law, a debtors' knowing failure  to carry that insurance

inflicted a willful and malicious in jury upon  the third  party.  See Matter o f Whipp le, 138

B.R. 137, 141 (Ban kr. S.D.Ga. 1991) (au tomobile liability coverage in the statutory

minimum amount); Matter of Saturday, 138 B.R. 132, 136 (Bankr.S.D.Ga. 1991) (workers'

compensation  insurance).  

The debtor in Whipp le had neglig ently caused an  auto accide nt while

operating her vehicle w ithout the basic auto liability insurance required under Georgia law.

The party injured in the  accident ob tained a default judgment against the debtor, which the

debtor sought to discharge as part of her Chapter 13 plan.  The injured party objected to

confirmation of the plan, contending that, because the debt w ould be no ndischargeable in

a Chapter 7 case pursuant to section 523(a)(6), the plan had not been proposed in good faith

as requ ired under sec tion 1325(a)(3 ).  

Because the debtor was, at the time of the  collision, ope rating her ve hicle
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 Cf. Ma tter of Phillips, 153 B.R. 758, 763 (Bankr. E.D.Mich. 1993) (noting that a failure to maintain

insurance in kno wing  breac h of co ntract m ight co nstitute  willful a nd m aliciou s injury) ; In re Mogul,  36  B .R . 46, 47

(Bank r. S.D.Fla. 19 84) (debto r's secret collection of pro ceeds from  secret in suran ce po licy, com bined  with

intentional failure to maintain insurance on yacht,  inflicted a willful and malicious upon secured creditor when yacht

sank).
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with full knowledge that she did not have the statutorily required insurance, I concluded that

the debtor's failure to maintain insurance was both willful and malicious. Whipp le, 138 B.R.

at 140-41.  I also concluded that the debtor's willful and malicious act had inflicted an injury

upon the objecting  creditor, at least to  the extent of the insurance coverage that would have

been available had the debtor complied with state law:

I find that the failure to insure necessarily results in an
injury.   The party wh o is injured by an uninsured driver
automatically has an impaired ability to recover
compensation.  The act of driving uninsured destroys the
fund from which at least minimum compensation can be
recovered.  At best the injured party's recovery is delayed
since collection form the at-fault d river's persona l assets
will inevitably be more difficult, expensive and piecemea l.
At worst there will be no recovery at all in the case of a
judgment-proof defend ant.  In either case the  party
suffering personal injury suffered another, distinct
economic inju ry as a resu lt of the lack of insurance. 

Id. at 140-41.3

The debtor in Saturday had employed a number of workers in his moving

business without obtaining the workers' compensation insurance required by Georgia law.
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The debtor knew of his obligation to maintain this insurance, but disregarded it due to the

costs involved.  One of the debtor's employees suffered an injury to his back during the

course of his employment.  An Administrative Law Judge ultimately found that the debtor

had "willfully neglected" to carry the required insurance, and ordered the debtor to pay

recompense to the worker, including pe nalties and a ttorney's fees, in a lump -sum payment.

The debtor subsequently filed Chapter 7 and sought discharge of the debt.  The injured

worker brought an action seeking a determination that the debt was non-dischargeable under

section 523(a)(6).

Noting a split among bankruptcy courts on the issue, this court concluded

that the know ing failure to m aintain the required w orkers' comp ensation insurance inflic ts

a willful and malicious injury upon a worker who is subsequently injured, even though the

fai lure to  insure  is not the act th at causes physical  injury:

It is true that the act of failing to provide insurance does
not cause a worke r's physical injury.  How ever, it is
foreseeab le that workers will sustain on-the-job injuries
and to the extent that an employer fails to provide
insurance as required by law that failure necessarily causes
an economic injury to any worker who sustains a physical
one.



4
 Accord  In re Peel, 166  B.R . 735 , 738 -39 (B ankr . W.D .Ok l. 1994 ); In re Verhelst ,  170 B.R. 657, 661-62

(Bank r. W .D.A rk. 19 93); In re Strauss,  99 B.R. 396, 399-400 (N.D.Ill . 1989); In  re  Erickson, 89 B.R. 850, 852

(Ban kr. D .Idaho  198 8); In re Holmes, 53 B .R. 26 8, 27 0 (B ankr . W.D .Pa. 1 985 ).  
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Saturday, 138 B.R. at 135.4  

 

Thus, this court has twice held that a debtor's knowing failure to carry

statutorily required insurance inflicts a willful and malicious injury when a party suffers an

injury that would have been compensable, in wh ole or in part,  under the mandated insurance.

The injury is economic, and it is willful and maliciou s because  the debtor in tentionally

exposes the third party, whethe r known  or unknown, to the risk  that it will be un able to

recover  for an injury that would  have otherwise been covered under the required insurance.

  

This view is no t, howeve r, unanimou sly held.  Many courts, focusing upon

the fact that the  intentional failu re to insure is not the act that causes physical injury, have

concluded that a  will ful and malicious injury does  not resul t from  a deb tor's  knowing failure

to carry mandato ry insurance: 

An automobile collision is not necessarily the result of a
debtor's  intentional ac t of driving without insurance.
Paraphrasing the Restatement of To rts, a debtor does not
have knowledge the ac t of driving w ithout insuran ce is
substantially certain to result in an automobile collision.
Even though a reasonable person would not drive without
insurance, such an act does not result in an automobile
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 Accord Pecha r v. Moo re, 98 B .R. 48 8 (D .Neb . 198 8); In re McConnehea ,  96  B .R . 121 (S.D .Ohio 1 988);

In re Grisham, -- B.R . --, 1995  W L 23 551  (Ban kr. W .D.M o. Jan . 19, 19 95); In re Perry ,  166  B .R . 319, 322  (Bank r.

M.D.Tenn. 199 4); In re Bex,  143  B.R. 835  (Bankr.  E .D.K y. 199 2); In re Druen, 121 B .R. 509 (B ankr. W .D.Ky.

199 0); In re Eberhardt, 92 B .R. 77 3 (B ankr . E.D .Ten n. 19 88); In re Granda, 98 B.R . 598 (Ba nkr. S.D .Fla. 1989).

6
 Accord Szewczyk v. Wojtaszek, 164 B.R.  604,  606 (N.D .Ill. 1994 ); In re France, 138 B.R. 968, 973

(D.Colo. 199 2); Matter of Bailey, 171  B.R . 703  (Ban kr. N .D.G a. 199 4); In re B etts, 174 B.R. 636 (Bankr. N.D.Ga.

199 4); In re Leahy, 170  B.R . 10, 16  (Ban kr. D .Me . 199 4); In re Annan, 161 B .R. 872, 87 3 (Ban kr. D.R .I. 1993);

In re Kemmerer , 156 B .R. 806, 80 9-10 (Ba nkr.  S.D .Ind. 19 93); In re Mazander,  130 B.R. 534, 537 (Bankr. E.D.Mo.

199 1); Matter of Hampel, 110  B.R . 88 (B ankr . M.D .Ga. 1 990 ). 
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collision.  Therefore , this court hold s that the act of
driving without Michigan no-fault insurance is not
"willful " pursuant to § 5 23(a)(6 ). 

In re Adams, 147 B.R. 407, 415 (Bankr.  W.D.M ich. 1992).5  Similar reasoning is evident

in the workers' compensation cases: 

The [Debtors] were no doubt negligent, and may even have
breached an express agreement in failing to provide
workers' compensation insurance to their employees.
However, the default by itself was not w illful, since the
omission per se did not cause the Plaintiff financial or
physical injury . . . Failing to maintain insurance certainly
created a risk that the employer might incur a personal
financial liability, but that result was not so predestined
that the D ebto rs' conduct may be deemed willful or
malicious, as a matter of law.  The fact that [Plaintiff] was
in fact injured on the job was not so inevitable that the
failure to have insurance constituted a willful and
malicious ac t.

In re Frias, 153 B.R. 6, 8 (Ban kr. D.R.I. 1993).6
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 An d in vio lation o f a cou rt injunc tion in a t least on e case .  See In re Perry ,166 B.R. at 320, n.1.

8
 See e.g., I n r e Adams, 147 B.R. at 416 (al though unwilling to find willfulness from driving without

required insurance,  the court did conclud e that "both the co mbined  act of speed ing and ru nning the re d light are

<willful’ pursuan t to section 523 (a)(6).").
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This is a difficult issue.  Certainly, the reasoning of these courts is not

unsound or without merit.  However, I hold to the position enunciated in my earlier

decisions.  The cases, admittedly a majority, which hold otherwise in the automobile

collision context, focus on the act of driving to the exclusion of the separate and distinct act

of intent ionally,  knowingly and in violation of state law,7 driving an a utomobile  without the

statutorily or contractually required insurance coverage .  These courts typically dismiss the

act of driving without insurance as one wh ich does not "necessa rily lead to injury" because

the injury is not the inevitable outcome of lack of insurance, but is the inevitable outcome

of negl igence .  In re Druen 121 B .R. at 511.  

The weakness I perceive in this analysis is that in a case where the act of

driving is itself worse than merely negligent, courts have had no difficulty in finding the

driving  act  alone suff icie nt to co nst itute a  wil lful and ma licious  injury. 8   In such a case,

when the deb tor's conduct behind the wheel is egregious, it makes no difference whether

debtor was insured or not.  All the damages flowing from that egregious conduct are held

nondischargeable, based simply on the debtor's conduct behind the wheel of the car.  Yet the

debtor has committed a separate willful act of non-compliance with his contractual

obligations, and/or state in surance law s.  This sepa rate act is one which does not  "inevi tably"

cause a loss, but if there  is an insurab le event, the act of driving without insurance
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For bank ruptc y disch argea bility determination under section 523(a)(6) it is not required that Dorsey

had any specific intent to injure the Caseys, merely that he had intent to perform the act of

misrepresenting the co verag e in the  policy h e sold  them .  See In re Guy, 101 B .R. 961, 98 2 (Ban kr.

N.D.Ind. 198 8).  The Court concludes that Dorsey's actions were "malicious" because he possessed

know ledge at the time  of his misrepres entations to the C aseys that if  a medical or hosp ital claim

were  to arise,  the Caseys would bear the first  $10,000.00 of the m edica l expe nses, in  contra st to

receiving comp arable ben efits which they h ad previou sly enjoyed un der their existing po licy,

pursuant to which they only had to bear the cost of a $500.00 deductible.

In re Dorsey, 162 B.R. at 156.
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necessarily leads to a separate economic injury.  The injury is not measured by the extent of

all injurie s sustained, but is  limited to  the extent of the  required cove rage.  

To further illustrate  the distinction, I question whether the courts following

the majority  rule would allow a debtor, who is an insurance agent that accepted premiums

from a client for coverage and converted the funds to personal use, to discharge a debt that

arises when the client suffers a loss because no coverage was bound.  In such a case,

however, the majority line of ca ses carried to  their logical  co nclusion w ould dictate  a

discharge under sec tion 523(a) (6) because it is not the agent's failure to procure coverage

that "necessarily" lead s to the loss, but rather the intervention of someone else's negligent

driving, on-the-job injury, theft or vand alism, or il lness.  Supportive of my view is the case

of In re Dorsey, 162 B. R. 150 (Bankr. N .D.Ill. 1993), where the court never suggested that

the insureds could not prevail because it was  the family membe r's illness which  caused the ir

loss, rather than their agent's misrepresentations,9 and yet the failure of the agent to write the

coverage as represented did not inevitably cause any loss.  The loss only occurred when

another event - the illness - occurred.  Because Dorsey knew of "the likely prospect that the
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Caseys  would be injured financially" if a medical claim arose, the act was held to be willful

and malicious.  Id. at 156.  Surely the holding would have been the same if a casualty agent

failed to write automobile coverage an d his insureds had to pay an insured loss out-of-

pocke t, even th ough th ey or a third  party migh t have been negligent.  

I remain convinced that the result should be no different where the debtor

is the actor who wrongfully and knowingly fails to provide coverage and is also negligent

behind the wheel.  When the "insured" event occurs, this failure to insure inevitably causes

financial injury, separate and distinct from the personal injury.  I therefore reaffirm my

previous decisions in Whipp le and Saturday.  Applying the principle from these cases to the

present proceeding, it is clear that the damage to Barnett's interest in the vehicle was the

result of a willful and malicious injury caused by Debtor's cancellation of insurance coverage

in violation of his contractual obligation to maintain such insurance.  The Debtor clearly had

no personal ill-will toward Barnett.  He was motivated by economic pressure to drop the

coverage and appa rently was cognizant enough of the  consequences of h is cancellation that

he elected not to drive the car,  an act that would have exposed it to greater risk of collision.

Howeve r, the very act of cancelling the insurance, w hile maintaining possession o f the car,

did increase Barnett's risk.  The car might have been stolen or vandalized.  Instead it was

struck by a falling  tree dur ing a sto rm.  This risk is remote, but foreseeable, as evidenced by

the fact that Barn ett required D ebtor to insure the car against risks of the very character of

loss which  actually occurred .  Debtor acted intention ally and in disrega rd of Barnett's rights
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when he cancelled the insurance.  Accordingly, the cost to repair the vehicle, $6,203.61,

shall be excepted from Debtor's discharge as a debt arising from a willful and malicious

injury under section 523(a)(6).

   

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law, IT IS

THE ORD ER OF THIS  COU RT that judgment be entered in  favor of Plaintiff, Barnett Bank

of Southeast Georgia, N.A ., an d ag ainst Defenda nt/Debtor, Scot t A.  Ussery, in the amount

of $6,203.61, and that said sum shall be  excepted  from any discha rge entered  in

Defen dant/D ebtor's C hapter 7  case.  

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avannah , Georgia

This 14 th day of M arch, 19 95. 


